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The Menace of the Advertising Accountant 


In public accountancy, as in all the professions, the young prac- 
titioner has a hard row to hoe. Practices are built up slowly and 
with difficulty ; in the early stages much detail must be laboriously 
attended to in person by the accountant whose practice is not large 
enough to warrant the employment of a staff of assistants; and 
the avenues which naturally appeal to the young man as the most 
likely means of attracting new business are closed to him by the 
rules of the Institute to which he belongs. 

All reputable Institutes forbid their members to engage in adver- 
tising or similar forms of soliciting business, for the very good 
reason that advertising is incompatible with professional activity 
and that, if it were generally practised, it could lead only to harmful 
reactions upon the quality of accountancy services. Moreover, the 
essence of professional service is personal responsibility, and the 
Institutes have therefore also forbidden their members to carry 
on accountancy businesses as limited liability companies, by which 
they may escape the greater-part of the consequences of any 
dereliction of their duties. 

Such restrictions are accepted by the great majority of public 
accountants as serving the best interests of the profession and of 
its public, and members of the various Institutes willingly submit 
to this form of self-government of the profession. There are some 
accountants, however, who prefer complete liberty to carry on 
their businesses in such manner as seems best to them, and who 
are even prepared to dispense with membership of an Institute of 
recognised standing rather than submit to such restrictions as the 
Institutes impose on their members. 

Those who take this view, and who act upon it, are free to engage 
at will in advertising of any form, or to organise their businesses 
as limited companies if they so desire. The young practitioner, 
member of an Institute, prepared to honour its code of professional 
ethics, and to abide by its standards, is thus subjected to the com- 
petition of individuals and companies who are able to make use of 
weapons which are not available to him. True it is that there are 
definite limitations on the extent and character of the accountancy 
work which may be obtained by such methods. In the first place, 
no one imagines that advertising is of much avail in obtaining 
appointments which call for exceptional qualifications and ability, 
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since those business men who desire to avail themselves of the 
services of highly-skilled accountants are usually shrewd judges of 
the aptitudes of those whom they employ, and are not likely to fall 
into the error of allowing specious advertisements to outweigh 
considerations of established reputation and experience. Secondly, 
in so far as the competition of accountancy companies is concerned, 
in those States in which licences must be held by company auditors, 
the important field of company audits is closed to the corporate 
body, since licences are granted only to individuals. Consequently, 
the competition is most severely felt in connection with accountancy 
work for small businesses (including proprietary companies), and 
it is open to question whether in many such instances the services 
of Institute members would be utilised in any event. Price and 
not quality of service is the dominant consideration to the pro- 
prietors of many of these smaller businesses. 

Yet it is in precisely this sphere of the small or medium-sized 
business that the young practitioner must first carve his niche and 
in which he gains—if at all—the experience which will fit him later 
to grasp higher opportunities. One feels considerable sympathy, 
therefore, with the view expressed by Mr. G. A. Peake, in a note 
which appears elsewhere in this issue, that Institute members are 
being subjected to a species of unfair competition, and that the 
impact of this competition falls most heavily on those least able 
to withstand it—the young practitioners. The Councils of the 
Institutes are well aware of the menace and are assuredly anxious 
to do all that lies in their power to assist their younger members. 
But it is difficult to see what more can be done in this direction 
than has already been attempted. The only lasting remedy for the 
existing unsatisfactory condition lies in the development in the 
business community of a fuller realisation of the professional nature 
of accountancy services and of the fact that membership of an 
accountancy institute of standing is a guarantee not only that the 
member is qualified to practice his profession, but that he is pre- 
pared—and, if in the exceptional case it becomes necessary, can be 
and will be compelled—to practice it as a profession. 

Institute members can be, and have been, disciplined by their 
Institutes for failure to observe and exercise accepted standards 
of professional conduct, skill and care. The accountant who is not 
an Institute member is subject to no discipline save that of the 
courts, who are not directly concerned with matters pertaining to 
professional ethics or etiquette. This fact alone should surely justify 
a preference for the Institute member. 

We are conscious of the fact that it is small consolation to the 
man who is in urgent need of assistance to be told that things will 
right themselves in time. Patience is a virtue most easily exercised 
by those who no longer need it. But a useful lesson for the accoun- 
tancy profession may be had from the experience, in similar circum- 
stances, of older professions. Qualified medical practitioners, for 
example, have for long had to face the competition of non-profes- 
sional individuals and institutions. The general public is no better 
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able to estimate, in advance, the quality of medical service than 
of accountancy service. Yet the professional medical man has 
triumphed over the non-professional competitor, simply because 
the average man in need of medical treatment knows that it is 
safest to rely upon the evidences of qualification and ability that 
are provided by membership of a professional organisation. When 
the average business man takes a similar view in judging the 
capacity of his “business doctor” there will be little need to fear 
the encroachment of the accountant who advertises, or of the 
so-called large-scale accountancy company. 

The question is how may that objective most quickly be realised. 
The Institutes, as Institutes, are doing what they can. Their efforts 
to impress upon the community the purposes which they serve and 
the standards they expect from all members should be reinforced 
by the individual members on every available opportunity. Those 
senior members who have passed beyond the stage of fearing com- 
petition, no matter how blatantly advertised, might well recail to 
mind their early struggles for recognition and lose no chance of 
impressing upon bankers, lawyers, large-scale and small-scale busi- 
ness men the desirability of careful discrimination in selecting an 
accountant or in considering any report or statement ostensibly 
prepared by an accountant. 


More Business in Government 


In English-speaking communities, it has long been customary 
to speak of the necessity for the application of business methods in 
Government enterprises, and to assume, almost without question, 
that all Government undertakings are conducted, ipso facto, on 
unbusiness-like lines, employing antiquated accountancy methods 
and “cribbed, cabined and confined” by practices which we are 
wont to classify, summarily and contemptuously, as “red tape.” 

Doubtless there are, from place to place, amongst Government 
activities, instances which at least excuse such an attitude. Indeed. 
in Australia, where Governmental agencies occupy such a large 
part of the total area of business, it would be surprising if there 
were not evident instances of ineffective financial control, seeing 
that financial inefficiency is by no means not unknown in private 
business. 

It is, we think, imperfectly realised that we have, on the other 
hand, some Government business undertakings organised on highly 
efficient lines, in which the most up-to-date methods of accoun- 
tancy and cost accountancy are effectively employed for con- 
trol purposes. In particular, certain of the South Aus- 
tralian departments enjoy a high reputation, in this re- 
spect, amongst those who are competent to judge and 
who have opportunities for close examination of the methods 
employed. We are very glad, therefore, to be able to announce 
that we have made arrangements for a short series of articles 
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descriptive of the accountancy methods used and the results 
obtained therefrom in one of these departments—the Department 
of Engineering and Water Supply. The first article of this series, 
a description by Mr. W. S. Richardson of the methods used in 
controlling costs of sewerage constructions, appears in this issue. 
This system has been highly commended by the Auditor-General 
for South Australia and the Public Service Commissioner, and 
we believe that our readers will find interest in it, not only as an 
instance of a well-organised accounting system in a Government 
department, but also as an exposition of principles applicable to 
constructional costing generally. 


The Value of the Students’ Societies 


Associated with both the Commonwealth Institute and the 
Federal Institute are active Students’ Societies, which, in some of 
the States, are amalgamated into one body. We have always thought 
that these Societies are most important and useful adjuncts to the 
parent bodies, particularly in regard to the facilities for lectures, 
libraries and discussions which they offer to their members, who 
are destined to become the future life-blood of the Institutes them- 
selves. 

Important as is the part played by experience and ripened judg- 
ment in the development of the complete accountant, the quality 
of the instruction which he receives in his purely student days 
probably exercises an even more dominating influence over the 
whole of his future career. Experience superimposed on a sound 
basic theoretical training is the desideratum, and without the foun- 
dation the superstructure cannot be built. 

Amongst the parent bodies there have been, in recent years, 
more or less experimental ventures in the organisation of post- 
graduate studies for members, and these developments will doubt- 
less play an increasingly important part in Institute activities in 
future. We do not minimise the importance of this development 
which, on the contrary, we hold one of the most encouraging signs 
for the future of accountancy in this country—when we say that 
these post-graduate studies cannot be regarded as an alternative 
to, or a substitute for, the valuable work which the Students’ 
Societies have been doing for the past quarter of a century. That 
we are not alone in placing a high valuation on the work of the 
Societies is evidenced by the numerous senior members of the 
Institutes who still remain members of the Societies, and who, in 
many instances, are giving their time and talents, year after year, 
to the management of the affairs of the Societies, and to lectures 
and discussions for the benefit of Society members. The columns 
of The Australian Accountant bear eloquent witness to the calibre 
of the work that is being done, since so many of the articles pub- 
lished in the journal during the first year of its existence have had 
their genesis in one or other of the Societies. 
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Obviously, the work could be further extended and strengthened 
with increased memberships, and in view of the large numbers 
of candidates that are now coming forward for the examinations 
of the two Institutes, the total membership of the Societies must 
be regarded as relatively small. We should like to see every candi- 
date a member of one at least of the Societies. In that way, not 
only would the advantages of contacts with other students be spread 
over a wider area, but the capacities of the Societies for service to 
students would be still further improved. 

In the interests of education for the profession, and thus of the 
profession itself, the Societies deserve the wholehearted support 
of all Institute members, teachers and coaching institutions, and 
we hope that that support will be given as ungrudgingly in the 
future as it has been in the past. 

An interesting illustration of the force that a powerful students’ 
organisation may become is provided by the tuition scheme launched 
in December last by the seventeen local students’ societies associ- 
ated with the Institute of Chartered Accountants in England and 
Wales. This scheme is commented upon in a leading article in 
The Accountant of September 12, 1936, from which the following 
extract is taken: 


“The Union has undertaken the necessary task of co-ordina- 
tion (of lecture facilities), with the result that all articled clerks 
throughout the country now have, as far as is possible, an equal 
opportunity of receiving instruction by means both of written 
work and of lectures, and of obtaining an understanding of pro- 
fessional ethics.” 


The Societies work through Regional Committees, which in 
turn elect representatives to serve on the Executive Committee, 
which is directly responsible for the detailed management of the 
scheme. For editorial purposes and for controlling the lectures, 
the Executive Committee has co-opted practitioners and other 
experts to serve on a sub-committee set up for the purpose. By an 
agreement with a well-known firm of accountancy coaches, the 
Union has ensured that the tuition will be on a tried and proved 
basis, but the guidance and control of the scheme remain in the 
hands of the Societies acting through the Union. 

The difficulties of students in country districts in Australia, par- 
ticularly in the parts most remote from the capital cities, are 
infinitely greater than those of the city-dwellers. One would like 
to see such a scheme instituted in Australia, if only for the benefit 
of such students. Doubtless the Societies would be prepared to 
undertake this task, which their experience so eminently fits them 
for. With largely increased membership, it might be possible. 
Therefore, if you are already a member of one of the Societies, 
maintain your membership and induce as many others as you can 
to follow your example. If you are not already a member, why not 
join now? 
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Taxation Section 
Edited by J. A. L. Gunn, F.1.C.A. 


WAGES TAX INSTALMENTS 
By J. F. HuGuHEs, F.c.a. (AUST.) 


Income tax and its incidence and methods of collection are per- 
haps more continuously in the minds of some members of our calling 
even than the poor, but to the average citizen income tax is a mat- 
ter of real annoyance only twice in the year—once on the prepara- 
tion of his income tax return, and finally when the tax falls due 
for payment, because the amount is almost always more than hoped 
for, and the good resolutions made at the beginning of the year to 
provide for the tax seldom pass the embryo stage. 

But from 1932, so far as the general wage earner is concerned, 
the second and more painful of these operations has been very sub- 
stantially removed by the partial introduction into the State income 
tax economy of the principle of “collection at the source.” 

The ethics and expediency of any method of collection at the 
source have engaged the attention of past Taxation Commissions 
and the taxing authorities, and the subject is one upon which no 
consensus of opinion could be obtained sufficient to justify adoption 
of it by the Legislature—but the passing in 1930 of an unemploy- 
ment relief tax, with a minimum exempt income of £52, formed a 
sudden and compelling reason therefor. 

Obviously, any system which required an annual return and 
annual payment of tax by practically the whole of those engaged in 
industry, and including those in receipt of even £60 or £70 per 
annum, must have proved impossible of enforcement except at a 
greater cost than the tax involved—and at one stroke a principle 
which has been debated for years, and definitely discarded, is, 
through sheer expediency, forced into our taxation system and 
accepted without a murmur of protest. 

The present Victorian law on the subject is contained in Act No. 
4056, of 1932 (and amendments), and the essential features of this 
Act are: 

1. Itis the duty of the employer to make deductions from salary 
or wages at rates fluctuating with the amount of the weekly 
salary or wages of the employee. (Salary or wages includes 
commission, bonus or allowance.) 

2. The computation is always to be based on the weekly rate 
of salary or wages of the employee. 

3. Board or lodging, as part of consideration for services, 
ranks as additional remuneration (15/- per week for board, 
and 5/- per week for lodging). 

4. If the employer fails to make the deduction, he is person- 
ally liable to pay the amount to the Taxation Commissioner. 

5. At the time of paying the employee, the amount of the de- 

duction from wages is to be handed to the employee in the 
form of adhesive tax stamps. 
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6. Forthwith the employee is to affix these stamps in a book 
which he is required to provide and keep. 

7. The employee is then forthwith, and in the presence of his 
employer or person making the payment for the employer, 
to cancel and date those stamps. 

8. Such an employee, after receiving his notice of assessment 
for income tax, is required to produce to the Taxation Com- 
missioner the tax stamps issued and cancelled as aforesaid, 
and the Commissioner then retains those stamps and credits 
the employee against his income tax (or unemployment 
relief tax) with the face value of such stamps—or, if the 
employee, on the net result as shown in his return is not 
taxable, or if his tax amounts to less than the face value of 
the stamps, then the Taxation Commissioner refunds to the 
employee the face value of the stamps, or the excess of such 
over the tax actually due, as the case may be. 

9. Alternatively to 5-8, the employer may arrange with the 
Commissioner of Taxes that he will deduct the tax from 
wages, and forward the total each month to the Depart- 
ment, with lists of employees, and from these lists the Com- 
missioner makes the same annual adjustment as in (8). 

It is to the credit of the Government of Victoria and its advisers 
in taxation that this provision for adjustment of the tax on wages 
according to the annual return of the taxpayer’s income should have 
been provided—or, rather, seeing that any other method would 
have provided most inequitable discriminations between salaried 
taxpayers and other taxpayers, it is perhaps correct to say that it 
would have been greatly to their discredit if such a provision, so 
easily operated, had not been included in the law. Actually, in the 
initial stages of taxation at the source (under the unemployment 
relief tax legislation of 1930), this provision for adjustment was 
not made, and we had the unedifying spectacle of the community 
grasping one penny per £ out of the remuneration of people 
struggling to make the scantiest of existence. But this “catch-as- 
catch-can” method was abandoned after a comparatively short trial. 

The inherent justice of annual reconciliation of these weekly 
deductions with the tax payable on the annual income of a wage 
earner is so obvious as to need no elaboration, yet we find that such 
annual adjustment is provided in only one other State, namely, 
South Australia, out of the five States where this method of direct 
taxation has been introduced. 

In New South Wales and Queensland a deduction from wages 
is made by the employer, and the employer has the responsibility 
of seeing that the tax reaches the Department, together with lists 
of the employees from whose salaries the tax has been deducted, but 
no adjustment is made with the employee. 

In Western Australia the tax is deducted under other names 
(Hospital Fund Tax and also Financial Emergency Tax), but is 
none the less a prepayment of tax on income. This State, again, 
does not adjust over-payment. 
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Clearly, through such a treatment, the individual wage earner is 
being subjected to differential treatment from that accorded to the 
investor and property owner, and to the proprietors of businesses. 
Even in Victoria, distinction at present exists as between classes 
of employees, a definition of employee covering all persons who 
receive salary or wages, except the director as such of a company. 
Why directors of small companies should be excluded, and, say, 
general managers of very large companies included, is not apparent, 
and it is to be noted at the present moment that, in the Amending 
Income Tax Bill before Parliament, this discrimination has been 
removed, and if the Bill passes in its present form every employee 
of every concern—whether as a director in receipt of £10,000 per 
annum or as a junior clerk on £2 per week—will be under obliga- 
tion to contribute each week towards his annual income tax a certain 
fixed proportion of the weekly payment. So that, in this respect at 
least, the principles of democracy will be vindicated ! 

Even by those who come under it the system is, in general, fav- 
ourably regarded. To employees on low wages it is a distinct bene- 
fit, for it relieves them of the necessity of meeting an annual payment 
for which provision is seldom made, and which, when due, is tem- 
porarily embarrassing. Even among highly salaried employees, I 
have found that the system is almost always looked upon with 
favour, and many men whose tax runs into hundreds of pounds 
meet most or all of it in this way—frequently purchasing more 
stamps than their necessary quota. Even the wage earner whose 
finances are subjected to a weekly domestic audit has been known 
to derive satisfaction—and profit—from the method by failing to 
report his annual refund! 

From the standpoint of administration, the method is also satis- 
factory. The Commissioner of Taxation is freed from the neces- 
sity to check up on a great proportion of routine work, and can 
place his investigators on other more profitable checking. More- 
over, although the law provides for annual adjustment of stamps 
overpaid, a tremendous number of wage earners have not the know- 
ledge, time and inclination to worry about claiming the refund of 
the amount they may have overpaid—and the revenue benefits 
accordingly. 

Probably ‘in the course of time the general body of wage earners 
will become more fully acquainted with the provisions of the law in 
regard to this annual adjustment, but it is certain that at present 
a great number are entirely ignorant of their rights. The expenses 
of administration of the law are, therefore, at the moment reduced 
below what is probably a normal expenditure, inasmuch as a great 
many less applications for refunds are being received than should 
be received. 

Both the Department and the general run of employers might be 
expected to do more than has been done towards educating the 
general body of wage earners as to their rights in this connection. 
The Departmental officers do always explain the matter if any 
query arises, and the Departmental investigating officers do, in the 
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course of their work, explain such matters as need to be explained ; 
but in the case of a new departure in taxation, and particularly in 
one which affects a section of the community not well versed in 
these matters, even more general efforts to ensure that wage earners 
realise their privileges, as well as their obligations, might be justi- 
fied, and in this direction employers should also assist. 

From the revenue point of view the system is admirable. The 
employee who formerly made no return, and escaped tax because 
the Commissioner’s investigating section had bigger fish to fry, now 
automatically contributes towards the expense of government, and 
his failure to lodge returns in the past has a boomerang effect, for 
he is diffident about lodging an annual return, and claiming adjust- 
ment of any over-payment in tax instalments, lest the authorities 
may turn again and rend him for his failure to lodge returns in the 
past. And, again, the Departmental executives are now spared the 
yearly necessity of solemnly listening to the repetition of the general 
run of excuses which are concocted in May and June to obtain 
breathing time to meet the unbudgeted assessments. 

The Treasury, in turn, benefits, because it obtains in this way a 
considerable amount of money in the early part of the year, at a 
time when revenue returns are otherwise extremely small. 

From a comprehensive review of all the aspects of this question 
of deduction of tax from wages, as paid, the only possible conclu- 
sion is that the advantages of the system, both to the State and to 
the individual, substantially outweigh any disadvantages. Doubt- 
less in the future the authorities will seek to extend the method to 
some other classes of income, but in all these matters consideration 
must be given to expediency, and to the cost to the Department, and 
to the public as well as the revenue result. So long as any such 
system can include as part of its scheme the final adjustment on the 
basis of the taxpayer’s personal return, no public opposition is likely 
to be encountered. 





AMENDMENTS TO SALES TAX EXEMPTIONS ACT 
EXPLAINED 


By H. R. IRVING, F.F.I.A., A.C.LS. (ENG.) 


In his recent Budget speech in Parliament, the Federal Treasurer 
forecasted the introduction of legislation to provide for, inter alia, 
“further relief from sales tax to the extent of £3,000,000 for a 
full year,” of which £1,000,000 per annum would be accounted 
for by further exemptions. 

These exemptions are now effective. They comprise both amend- 
ments to previous exemptions, and also new exemptions. In view 
of their far-reaching effect, I propose to indicate fully how they 
operate. Where an amendment of a previous exemption is involved, 
both the old and the new exemptions are set out for purposes of 
comparison, except where the amendment is of a minor nature, in 
which case the previous exemption and the amendment thereto 
are stated. 
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The items mentioned are the items in the Schedule to the Sales 
Tax Exemptions Act, 1935, and the various items apply to each 
of the Sales Tax Assessment Acts Nos. 1-9, unless otherwise 
stated. The commencement date of the amended or new exemp- 
tions is, in each case, September 26, 1936, unless otherwise indi- 
cated. 

Division I—Agricultural Machinery, Implements, Equipment and 

Materials. 

Note: “Agricultural” is defined in the Act as under: 

“ ‘Agricultural’ means of or pertaining to agriculture, and, 
for the purposes of this definition ‘agriculture’ includes viticul- 
ture, horticulture, pasturage, apiculture, poultry farming, dairy 
farming, and other operations connected with the cultivation 
of the soil, the gathering in of crops and the rearing of live 
stock.” 

Item 1 (41A): 

“Secateurs, pruning shears, pruning saws, pruning knives, 
pruning hoops, tree pruners, branch shears, cincturing knives, 
grape scissors and orange cutters.” 

The above-mentioned goods were previously exempt (Item 
8 (5), but only when for use in the agricultural industry. The 
exemption now operates unconditionally. 

Item 1 (48): This previously related to: 

“Tractors for use in agricultural industry, and covers there- 
for.” 

Now the exemption reads: 

“Tractors (and covers therefor), for use in agricultural 
industry or for use in the timber-getting industry in the 
haulage of log timber.” 

Attachments (such as winches and logging arches or hoists) for 
tractors for use for the purpose mentioned will be covered by the 
general provisions of Item 13 (3), viz.: 

“Attachments (being machines, implements or apparatus 
n.e.i.) for any goods (being machines implements or appa- 
ratus) covered by any other item or sub-item in Division 1 
in this Schedule if the purpose of the attachments is to facili- 
tate or Supplement the primary function of those goods; and 
parts therefor.” 

Item 2 (6): The words “Explosives and” have been omitted 
from the following: 

“(2) Agricultural equipment and materials, viz.: 

* * * * 
“(6) Explosives and chemicals for clearing land for use 
in agricultural industry.” 
(But see also Item 125.) 

Item 4: A new sub-item (4), viz.: 

“Mushroom spawn,” 

has been added to Item 4 regarding seeds and fertilisers. 
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Item 7 (9A): Although a new sub-item (9A) has been added, 
viz. : 
“7. Dairying machinery and equipment (and parts therefor) 
and dairying materials, viz. : 
ok * ~ * 
“(9A) Butter printing, moulding and wrapping machines, 
engines and transmission gear for use therewith ;” 
the goods mentioned were previously exempt when acquired by 
butter factories. The exemption has now been extended, as from 
June 28, 1936, to cover those goods when used by any person, e.g., 
by co-operative and other organisations which are not manufac- 
turers of butter, but which are engaged in the packing, distribution, 
and marketing of butter produced by butter factories, etc. 
Item 8: The word “trays” has been added after the word 
“baskets” in sub-item 2, as under: 
“8. Equipment (and parts therefor) and materials for use in 
the fruitgrowing industry, viz. : 
* * * * 


“(2) Fruit picking bags, baskets and buckets, not being 
of a kind ordinarily used for any other purpose.” 
Sub-section 5, viz.: 
“Secateurs, pruning shears, pruning saws, pruning knives, 
tree pruners and branch shears,” 
has been omitted because of the inclusion of new Item 1 (41A) 
above. 
Item 9: Sub-item (3) of Item 9, as under: 
“9, Epuipment (and parts therefor) and materials for use in 
the dried fruit industry, viz. : 
* * * * 


“(3) Dip tins, sweat boxes and drying trays,” 
has been omitted, and the following sub-items have been inserted 
in its stead: 

“(2A) Dehydrator trays and dehydrator trolleys. 

(3) Dip tins, dip tanks, dipping baskets, dipping crates, 
bleaching vats, sulphur boxes, sweat boxes, rack veran- 
dahs, drying trays and spreading trays.” 

The amended exemption, in so far as it relates to “Dip Tanks,” 
applies from October 26, 1933. 
Sub-item 7 of Item 9, viz.: 
“Spraying materials,” 
has been omitted and the following sub-items have been inserted 
in its stead: 

“(7) Chemicals, preparations and other materials, n.e.i., for 
use in the drying, dipping, spraying, dusting, fumigating, 
washing, bleaching and colouring of fruit. 

(8) Spray pumps, spray guns and atomisers. 




















THE AUSTRALIAN ACCOUNTANT NOV. 





(9) Stemmers and Graders and other machinery, implements 
and apparatus for use in grading, sorting, stemming, seed- 
ing or cleansing dried fruits; Showell Plant, California 
Washers, and other plant having similar uses.” 

The goods mentioned in sub-item 9 above are exempt as from Sep- 

tember 2, 1932. 

Former Sub-item (7) of Item 9 was limited to “spraying 
materials.” The only chemicals and other preparations otherwise 
specifically exempt when for use in the dried fruit industry were 
those specified in Sub-item (1) of Item 9, viz.: Carbonate of 
potash, caustic soda and olive oil. 

This substituted provision extends the exemption to other 
chemicals, preparations and materials for use in the dried fruit 
industry for any of the purposes therein specified. The following 
preparations, when for use for any of those purposes, are covered 
by this provision: 

Caustic Potash, Glycerine, Johnson’s Dip, Oleic Acid, Olive 
Emulsion, Potassium meta bisulphite, Sodium meta bisul- 
phite, Sulphur, Sulphuric Acid. 


Division II—Mining Machinery and Equipment. 
Item 15: Sub-item (3) has been omitted from this item: 


“15. Materials for use in the mining industry, viz: 
* * * * 


“(3) Explosives,” 
because of the amendment to Item 125, explained below. 
Division III—Fishing and Pearling Machinery and Equipment. 

Item 16: 

“Fishing equipment (and parts therefor), viz. : 

(1) Boats (including oars, sails, life-belts, life-boats and 
other similar accessories) for use in the fishing 
industry. 

(2) Crayfish pots. 

(3) Engines for use in the fishing industry. 

(4) Nets and netting for fishing and cotton hemp twine 

‘ and other materials for the repair thereof,” 
has been extended by the addition of the following sub-item: 

(5) Lines, hooks, floats and sinkers for use in the fishing 
industry. 

The previous exemption of “nets, netting,” etc., in effect applied 
only to “netting ports.” The extended exemption will now give 
relief to “hooking ports.” It applies, therefore, to equipment, as 
specified, for use in the fishing industry by persons who engage in 
line fishing, as distinct from net fishing. 





Division IV—Irrigation, Water Supply, Drainage and Sewerage 
Equipment. 


Item 18: This item previously read as under: 
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“(1) Piping, channelling and guttering (and materials for use 
as integral parts thereof when constructed in situ), for 
drainage, sewerage, water supply or irrigation purposes. 

(2) Fittings for goods covered by Sub-item (1) of this item 
(but not including baths, basins, sinks, troughs, cisterns, 
pans or other fittings, or taps or water meters, for instal- 
lation in or in connection with houses or other buildings). 

(3) Water pipes (galvanised) not exceeding three inches in 
diameter and galvanised pipe fittings therefor.” 

The item, as amended, now reads as follows: 
Item 18: 

“(1) Piping made of metal, wood, stoneware, earthenware, 

concrete, reinforced concrete, reinforced cement, or fibro- 
cement (including piping for purposes other than irriga- 
tion, water supply, drainage or sewerage), channelling 
and guttering. 
Fittings (and parts therefor) for goods covered by Sub- 
item (1) of this item, including taps, cocks, valves, 
faucets, inspection boxes and doors, clear-outs, floor 
wastes, grates, gullies, traps, syphonic connections, pipe 
heads, shoes, stop blocks, meters and meter covers, 
hydrants and hydrant covers, hydrant pit frames and 
covers, valve covers, valve pit frames and covers, and air 
valve frames and covers, but not including baths, indoor 
basins and sinks, troughs, cisterns, pans, or other similar 
fittings for installation in, or in connection with, houses 
or other buildings. 

(3) Materials for use as integral parts of piping, channelling 
and guttering covered by Sub-item (1) of this item 
(including manholes and inspection shafts used in con- 
nection therewith) when constructed or repaired in situ.” 

The previous exemption under Sub-item (1) was limited to 
users for the purpose of irrigation, water supply, drainage and 
sewerage. The exemption of piping made from the materials speci- 
fied in the new sub-item above is now unconditional. It also covers 
piping for gas, steam, ammonia, oil or petrol, or as conduits for 
electricity or telephone wires. 

The new Sub-items (2) and (3) are an extension of the previous 
exemption, but they do not apply to electric switch gear or electric 
switchboards. 


Division VI—Foodstuffs, Beverages and Tobacco. 


Item 27: A new sub-item, viz. : 
“10. Hops, dried,” 
has been added. The new provision, which is unconditional, 
exempts hops whether dried by natural or artificial process. 
Other amendments to various items in this division are as 
under: 
Item 30: Sub-item (3), which was previously limited to “Rice,” 
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has now been extended by adding “including ground rice, flaked 
rice and rice flour.” 

Sub-item (5) previously applied only to “Tapioca.” This also 
has been similarly amended by adding “including ground tapioca or 
tapioca flour.” 


Item 31: “Sugar” has been extended to include also “and icing 
mixtures consisting principally of sugar.” 


Item 34: “Ice” has been amended by adding the words “and 
Solid CO2.” 


Item 35: “Foods for infants and invalids, viz.: 
* * * * 

“(3) Allenbury’s Diet for Invalids and Children,” 
has been amended by adding “and Allenbury’s Milk Cocoa” after 
the word “Diet.” 

Sub-item (14): 
“Bourn vita,” 
has now been extended by adding “Kraftine and Vitogen.” 
Sub-item (116) : 
“Vito B,” 
now includes “Vita-Co, Vitacup and Choc Yeast.” 


Item 35A: A new item has been added, as under: 
“35A. (1) Tea. 

(2) Coffee, including raw or roasted coffee beans, 
coffee essence, chicory and preparations for potable 
use the ingredients of which consist principally of 
coffee or coffee essence or principally of: 

(a) coffee or coffee essence; and 

(b) any one or more of the following commodi- 
ties, viz., chicory, milk, milk powder, sugar 
or figs. 

(3) Cocoa, including cocoa essence, chocolate for potable 
use and preparations for potable use the ingredients 
of which consist principally of cocoa, cocoa essence 
or chocolate or principally of: 

(a) cocoa, cocoa essence or chocolate; and 
(b) any one or more of the following commodi- 
ties, viz., milk, milk powder, malt or sugar; 
but not including confectionery. 
(4) Instant Postum, Kwic Bru Coffee and other similar 
preparations for potable use which are made prin- 
cipally from cereals or cereal products.” 


Division VII—Drugs, Medicines and Surgical Goods. 
Item 38: This item previously excepted certain goods from the 
exemption of : 
“Drugs and Medicines . . . used in the prevention, cure 
or treatment of sickness or disease in human beings, and in 
the compounding or preparation of such drugs and medicines.” 
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Olive Oil and Castor Oil were previously mentioned in the goods 
excepted from the terms of the exemption. They were not pre- 
viously exempted as medicines on account of their other numerous 
commercial uses. The exemption of Olive Oil and Castor Oil, 
when put up for sale for medicinal use, has now been effected by 
deleting those goods from the list of goods excepted from the 
exemption of “Drugs and Medicines,” etc. And in view of the 
new exemptions of lubricating oils and “aids to manufacture” it 
will probably be found that the exemption of Olive Oil and Castor 
Oil not put up for sale for medicinal use has also been largely 
provided for. 


Division VIII—Fuel, Power and Light. 


Item 48 (1): This previously read: 
“Crude oil and fuel oils for use in the production of power,” 
and has now been amended to read: 
“Crude oil, fuel oil and fuel tar.” 
The previous condition as to the use in the production of power 
has been removed. 


Division IX—Books, Printed Matter and Paper. 
Item 51A: A new Item, viz.: 


“51A. Manuscripts,” 
has been added, operative as from May 7, 1936, but this exemption 
ts limited to imported manuscripts. It will benefit, inter alia, private 
collectors who import manuscripts of historical value. 
Item 52: 

“(1) Linotypes, stereotypes, electrotypes, electrotype moulds, 
matrices, blocks and photographs for use in the produc- 
tion of newspapers. 

(2) Linotypes, stereotypes, electrotypes, electrotype moulds 
and matrices, n.e.i. (but not including raw materials 
therefor) ,” 

has been deleted, and the following item inserted in its stead: 


Item 52: 


“(1) Compositions produced by Linotype, Intertype, Mono- 

type, Ludlow, Elrod and similar machines. 

(2) Stereotypes, matrices, electrotypes and _ electrotype 
moulds. 

(3) Printers’ type, borders, ornaments and rules, n.e.i. 

(4) Photographs and blocks for use in the production of 
books and printed matter covered by Items 51, 53, 54 or 
56, or by Sub-items (2) or (3) of Item 63, or by Sub- 
item (2) of Item 65.” 

Compositions produced by Linotype machines were subject to 
specified limitations, previously exempt under former Sub-items 
(1) and (2) of Item 52. The effect of the new Sub-item (1) is to 
provide an unconditional exemption in respect of compositions 
produced by Linotype machines or by Intertype, Monotype, Lud- 
low, Elrod and similar machines. 
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The provision in Sub-item (2) now grants an entirely uncondi- 
tional exemption in respect both of stereotypes, matrices, electro- 
type and electrotype moulds and of raw materials therefor. 

Former Sub-item (1) of Item 52 provided for exemption of 
blocks and photographs for use in the production of newspapers. 
The new Sub-item (4) grants exemptions in respect of blocks and 
photographs for use in the production of printed matter which is 
covered by any of the exemption items therein specified. 


Item 60: ““Waxed paper” has been added to the previous exemp- 
tion of : 

“Vegetable parchment paper and greaseproof paper.” 

The term “waxed paper” will apply to all kinds of papers which 
have been subject to a waxing process and which are commercially 
known as “waxed paper.” But it will not include patty pans; 
d’oyleys; jam discs ; discs for interleaving cardboard plates ; waxed 
board or waxed corksheet. 


Division XI—Goods for use by Governments, Representatives of 
Governments and Public Bodies. 
Item 77: 
“Tramcars, trolley omnibuses and motor omnibuses (and 
parts therefor) for use by public transport authorities,” 
has been deleted, and the following item inserted in its stead: 
“Goods for use (whether as goods or in some other form) 
by public transport authorities exclusively in, or exclusively 
in connection with, the establishment, conduct or maintenance 
of transport services.” 

This amended exemption operates as from April 1, 1936. It will 
apply to all goods for use by public transport authorities exclusively 
for the purposes specified in the exemption. It will not apply where 
goods are purchased or imported in the conduct or maintenance 
of transport services and also for other purposes. 


Item 80: 

“Goods which, at the time of their entry for home consump- 
tion under the law relating to Customs, have been donated or 
bequeathed to any society or institution established in Aus- 
tralia solely for public purposes,” 

has been extended, as from May 18, 1936, by adding: 
or to any society, institution or organisation established and 
maintained for religious, philosophical, educational, scientific 
or literary purposes, or for the encouragement or advance- 
ment of the fine arts.” 
The amended exemption applies only on the importation into 
Australia of the goods mentioned. 


Item 81: A new sub-item has been added as under: 


“(2) Wireless Pedal Transceivers and parts therefor acquired 
by or for the Australian Aerial Medical Services.” 
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Division XII—Building Materials. 
Item 83: 


“Plaster and plaster products, and goods having similar 
structural uses, and boards, sheets and linings made of metal, 
wood, wood-pulp, asbestos or fibro-cement, or of bituminous 
or other compositions, being products or sheets of a kind used 
in the construction or repair of, and wrought into or attached 
to so as to form part of, buildings or other fixtures.” 

This item has been deleted, and the following inserted in its 
stead : 


“83. (1) Plaster. 

(2) Goods being: 

(a) Plaster products. 

(b) Goods having structural uses similar to those of 
plaster and plaster products. 

(c) Boards, sheets and linings made of metal, wood, 
wood-pulp, asbestos or fibro-cement, or of bitu- 
minous or other compositions 

which are of a kind used exclusively or principally in 

the construction and repair of, and wrought into or 

attached to so as to form part of, buildings or other 
fixtures. 

(3) Boards, sheets and linings, n.e.i., to be used in the 
construction or repair of, and wrought into or attached 
to so as to form part of, buildings or other fixtures.” 

Item 85: The following new sub-item has been added: 

“(7) Skylights, glazed or unglazed.” 

Item 86: Two new sub-items have been added, viz. : 

“(2) Sheets, strip and circles, of copper or muntz metal, gauge 
10 or lighter (Birmingham gauge). 

(3) Lead Sheets.” 

Item 87: Sub-Item (1), which previously read: 

“(1) Compositions (and materials for use as integral parts 
thereof) for application in a plastic condition so as to 
form the flooring of buildings,” 

has been deleted, and the following inserted in its stead: 

“(1) Compositions for application in a plastic condition so as 
to form the flooring of buildings, and materials for use 
in the construction im situ of flooring so formed and 
wrought into, so as to form part of, that flooring.” 

This re-expression extends to materials which are applied in 

finishing or dressing the surface of the plastic flooring compositions 
after they have been laid but before they have dried. 


Item 89: Two new sub-items have been added as under: 


“89A. Bitumen, bituminous emulsions and tar. 
89B. (1) Glass, being sheet glass (plain or corrugated), 
plate glass, figured rolled glass, cast glass, bent 
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glass, structural glass, anti-actinic glass, vita glass, 
safety glass, fire-resisting glass, and other similar 
glass. 

(2) Leadlights and wired glass. 

(3) Pavement lights and stallboard lights, including 
frames and glass lenses or prisms for the construc- 
tion in situ of pavement lights or stallboard lights.” 

The new Item 89A does not extend to cut-back bitumen ; bitumen 
paint; bitumen roof coating; bitumen roof compound; bitumen 
asbestos pa:at; bitumen plastic and roof putting, or bitumen tennis 
court line sets. 

Item 90: Sub-item (c), viz.: 

“(c) Joinery and turnery of a kind used in the construction 
or repair of, and wrought into or attached to, so as to 
form part of, buildings or other fixtures, and glass for 
use in the glazing of any such joinery or turnery which 
is of a kind produced as goods in the form of glazed 
joinery or turnery,” 

has been amended by the deletion of the words “and glass for use 
in the glazing of any such joinery or turnery which is of a kind 
produced as goods in the form of glazed joinery or turnery.” 

The previous limitation of the exemption of glass when used 
only in glazing joinery or turnery has now been deleted because 
of the unconditional exemption of glass provided for by new Item 


89B (1). 


Item 91: 

“Containers, viz., the inner or outer coverings in which 

goods are packed or secured, or to be packed or secured, in 
the ordinary course of business, iftcluding : 

(a) inside linings and inside packing materials, and goods 
which are ordinarily used to secure or seal those cover- 
ings or to describe the contents thereof and which form 
an actual part of the completed coverings ; and 

(b) paper bags for the marketing of cement, lime, fertilisers 
and other goods which are customarily placed on the 
tnarket for sale by wholesale or by the manufacturer 
thereof in paper bags, 

but not including: 

(c) other paper bags or wrapping paper, string, lashing, 
adhesive strips and similar goods which are used to 
wrap up and secure goods for delivery, for use in mar- 
keting, or imported containing, goods covered by any 
item or sub-item in this Schedule, except goods covered 
by Sub-item (1) or (2) of Item 39 or by Item 76, 100, 
101, 102 or 103, provided that the property in the con- 
tainer passes to the purchaser, importer or lessee of 
the contents.” 

This item has been amended by omitting the words “Sub-item 


Division XIII—Containers 
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(1) or (2) of Item 39 or by Item 76, 100, 101, 102” and inserting 
in their stead the words “Item 39, 76, 100.” 
A new sub-item has also been added as under: : 


“(2) Can keys, glass droppers and other goods which are 
accessories of containers covered by Sub-item (1) of this 
item, or of exempt goods marketed in those containers 
as specified in that sub-item, and which are attached to 
or form part of the inner covering, or are contained in the 
outer covering, of the goods so marketed, and are sold with 
those goods for one inclusive price.” 

Item 92: 

“Bags and sacks used for fertilisers or chaff or for mar- 
keting goods covered by any item or sub-item in this Schedule, 
except goods covered by Sub-item (1) or (2) of Item 39 or 
by Item 76, 100, 101, 102 or 103,” 

and 
Item 93: 

“Boxes, cases and crates manufactured in Australia, and 
wood in shooks for the manufacture thereof, for use in mar- 
keting goods manufactured in Australia and covered by any 
item or sub-item in this Schedule, except goods covered by 
ee (1) or (2) of Item 39 or by Item 76, 100, 101, 102 
or 103,” 

have each been amended by deleting the words “Sub-item (1) or 
(2) of Item 39 or by Item 76, 100, 101, 102” and inserting in their 
stead the words “item 39, 76, 100.” 


Division XIV—Manufacturers of Small Businesses. 
Items 100, 101 and 102: These items previously read as under : 

“100. Goods, n.e.i., sold by retail by the manufacturer thereof 
(not being a person who manufactures articles for 
human wear), whose principal business consists of the 
manufacture of goods to the order of individual cus- 
tomers and the total value of whose average yearly sales 
of goods so manufactured is not, or would not be, in the 
opinion of the Commissioner, in excess of Five hundred 
pounds.” 

“101. Goods, n.e.i., manufactured and sold by retail by a 
person (not being a manufacturer of the class specified 
in Item 100 or Item 102 in this Schedule), the total 
value of whose average yearly sales of all goods is not, 
or would not be, in the opinion of the Commissioner, in 
excess of One thousand pounds.” 

“102. Goods, n.e.i., manufactured by a person exclusively in 
his own home the total value of whose average yearly 
sales of all goods is not, or would not be, in the opinion 
of the Commissioner, in excess of Five hundred pounds.” 

Each of these items has been deleted and the following item 
inserted in their stead: 
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“100. (1) Goods, n.e.i., manufactured and sold by retail by a 
person (not being a manufacturer of the class speci- 
fied in Sub-item (2) of this item) if the Commissioner 
is of the opinion that the average annual value of that 
person’s sales of all goods is not, or would not be, in 
excess of One thousand pounds. 

(2) Goods, n.e.i., manufactured by a person exclusively 
in his own home if the Commissioner is of the opinion 
that the average annual value of that person’s sales 
of all goods is not, or would not be, in excess of Five 
hundred pounds.” 

The amended item is limited in its application to Sales Tax 

Assessment Act No. 1. 


Item 103 has been amended by deleting the word “average” from 
the following: 

“Goods manufactured by a person who satisfies the Com- 
missioner that the average amount of sales tax which but for 
this item would be payable by him is not. or would not be, 
in excess of Three pounds per annum: 

Provided that : 

(a) where that person has on hand goods in respect of the 
purchase or importation of which he has quoted his cer- 
tificate, he has paid to the Commissioner an amount 
equivalent to the sales tax which would have been 
payable in respect of the sale to or importation by him of 
those goods if he had not so quoted his certificate; and 

(b) the Commissioner has issued to that person a statement 
in writing to the effect that he has been satisfied as speci- 
fied in this item, and that statement has not been revoked 
by notice in writing.” 

Division XV—Miscellaneous. 

Item 104: A new sub-item has been added as under: 

“(2) Accessories (being machines, implements or apparatus) 
for aeroplanes or aeroplane engines if those accessories 
are sold or imported with aeroplanes or aeroplane 
engifies.” 

Item 107: A new sub-item has been added, viz.: 

“(3) Any film produced by a person established in the United 
Kingdom in respect of which the Collector of Customs is 
satisfied that the Board of Education of the United King- 
dom has issued a certificate, pursuant to Sub-section (4) 
of Section 7 of the Finance Act, 1935, of the United 
Kingdom, certifying that that film is of an educational 
character.” 

This new exemption obviously applies to imported films of the 
class mentioned and is designed to give effect to a reciprocal 
arrangement made with the British Government to facilitate the 
exchange of films of an educational character. 
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Item 107A: The following new item has also been added: 


“107A. Records for talking machines for use in conjunction 
with films covered by Sub-item (2) or (3) of Item 107 
and posters advertising those films.” 

This exemption merely supplements the exemptions granted by 
Sub-items (2) and (3) of Item 107 by extending exemption to 
records used in conjunction with, and to posters advertising films 
which are exempt under those provisions. 


Item 119: 


“119. (1) Ships and power-driven vessels of over 1,000 tons 
gross register. 

(2) Ships engaged in or suitable for ocean navigation,” 
has been amended, as from March 1, 1935, by adding the following 
new sub-items: 

“(3) Spare gear for any ship or vessel covered by Sub-item 
(1) or (2) of this item, being spare gear required or 
recommended for that ship or vessel by: 

(a) the Board of Trade of the United Kingdom; 

(b) the Marine Branch, Department of Commerce, in 

accordance with the provisions of the Navigation 
Act 1912-1935 or any regulations made there- 
under ; 

(c) Lloyd’s Register of Shipping ; 

(d) the British Corporation Registry of Shipping and 

Aircraft; or 
e) the Bureau Veritas (British Committee). 

(4) Other spare gear far any ship or vessel covered by Sub- 
item (1) or (2) of this item, being spare gear for any 
machinery or equipment in respect of which spare gear 
is required or recommended for that ship or vessel as 
specified in Sub-item (3) of this item.” 

Item 120: “Sole Leather” 

has been deleted, and the following substituted: 

“120. (1) Footwear, viz., boots, shoes, sandals, slippers, mocas- 
sins, clogs, waders, goloshes, footholds and overboots 
for human wear. 

(2) Sole leather. 
(3) Rubber soles, rubber heels, Kromhyd, Rubberhide, 

Rubbercord, Tufhide, Narmhide, Tufflex, Rubax, 

Re-Nu Synthetic Leather Rubber, Leathertex, Truda- 

Mend and other materials which are of a kind used 

exclusively or principally for the soling or heeling 

of footwear covered by Sub-item (1) of this item.” 

The new exemption (Sub-item (1) ) does not extend to leggings, 

gaiters, spats or other coverings for leg or ankle, or to woollen or 
other knitted covering for infants, such as booties, bootabins, etc. 

Parts for footwear are not included in the exemption. It does 

not, therefore, apply to laces, sprigs, stops, heel plates, protectors, 
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insoles, etc., when sold separately. But this does not affect the 
right of a manufacturer of boots and shoes to obtain free of sales 
tax parts of boots and shoes which are required by him for use as 
raw materials in the manufacture of those goods. 


Item 121: 

“Wireless valves, including rectifying valves for wireless 
telegraphy or telephony.” 

The Commissioner of Taxation issued the following Ruling in 
respect of the exemption of Wireless Valves: 

“Wireless valves are exempt when imported or sold sepa- 
rately from any articles in connection with which they are to 
be used, but not otherwise. Ifa complete wireless set is being 
sold and there is no separate sale of the wireless valves form- 
ing part of it, sales tax is payable on the full sale price of the 
complete wireless set.” 

As a result of this decision, many taxpayers were required to 
pay sales tax in respect of wireless valves which were incorporated 
in and sold as part of a wireless receiving set. Some taxpayers, on 
the other hand, resisted the Commissioner’s decision, and declined 
to pay tax under the circumstances mentioned. 

The law has now been amended to provide that : 

“Notwithstanding anything contained in any Sales Tax 
Assessment Act, sales tax shall not be payable upon so much 
of the sale value under any Sales Tax Assessment Act of any 
wireless receiving set or chassis in which any valves as speci- 
fied in Item 121 in the Schedule are incorporated as is equal 
to the amount which would have been the sale value of those 
valves under that Act if the transaction, act or operation in 
relation to which the sale value of the set or chassis arose had 
been a transaction, act or operation in relation to those valves 
only.” 

The following new items have been added: 

“124. (1) Anhydrous ammonia and calcium chloride. 

(2) Sodium chloride for use as a refrigerating agent.” 

The goods mentioned in Sub-item (1) are unconditionally 
exempt. ’, 

But sodium chloride (or common salt) is also sometimes used as 
a refrigerating agent in substitution for calcium chloride. There- 
fore, in order to obviate the anomalous position which would other- 
wise occur, sodium chloride for such purposes has been exempted. 
But because of the many other uses of sodium chloride, its exemp- 
tion has been made conditional upon its use as a refrigerating agent. 

“125. Explosives (but not including fireworks, rockets, coloured 

fires, sporting powder, safety cartridges, percussion caps 
and ammunition) and raw materials for use in producing 
explosives.” 

This exemption, which is unconditional, is substituted for the 
limited provisions for the exemption of explosives for clearing land 
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for use in the agricultural industry and explosives for use in the 
mining industry. 

The specific exemption of raw materials is designed to meet the 
case where explosives are produced by the actual user by combining 
two or more separate and distinct elements which are not in them- 
selves explosives. The exemption will enable either of those 
elements to be purchased or imported separately free of tax by the 
user of the explosives, whether or not he is a manufacturer of 
explosives. 

“126. Goods sold by retail or applied to his own use by any 
person if the Commissioner is satisfied that those goods 
have been treated by any other person as stock for sale 
exclusively by retail and that: 

(a) The goods were so treated by that other person 
prior to the first day of August, One thousand nine 
hundred and thirty; or 

(b) tax has been paid or is payable by that other person 
in respect of the importation by him of those goods 
or of the treatment by him of those goods as stock 
for sale by retail; or 

(c) tax paid or payable in respect of the sale of those 
goods to that other person has been included in the 
price for which he purchased those goods.” 

The effect of this provision is to exempt from tax the sale by 
retail or the application to own use by any person of goods which 
were part of the retail stock of another person, and have borne all 
the liability to sales tax to which they were subject prior to going 
into that stock. 

This new Item 126 is limited in its application to Sales Tax 
Assessment Acts Nos. 2 to 4, and 6 to 8. 


Item 127: 
“Oils, greases and other preparations which are: 
(a) of a kind sold exclusively or principally as; or 
(b) put up for sale as; or 
(c) for use as 

lubricants of machinery, implements or apparatus.” 

This exemption is designed to apply to all oils and greases as 
lubricants of machinery, implements and apparatus of every pos- 
sible description and use, such as industrial, private and domestic 
implements and machinery. 


Item 128: “Raffia.” 

Item 129: “Tallow.” 

This new item operates as from February 1, 1936. 
Item 130: “Wool tops.” 


This provision will cover “roller lapping,” which is a form of 
wool tops made from coarse wool of inferior quality. 








N.B.: In the December issue of the journal Mr. Irving will deal 
with “Aids to Manufacture.” 
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WHERE A STATUTE GIVES EFFECT TO RECOMMEN- 

DATIONS CONTAINED IN THE REPORT OF A ROYAL 

COMMISSION, THE REPORT OF THE COMMISSION IS 

NOT ADMISSIBLE AS A GUIDE TO THE CONSTRUC- 
TION OF THE STATUTE 


By J. S. McINNEs, F.1.c.A. 


In view of the fact that the Federal Income Tax Assessment Act 
1936 embodies many of the recommendations contained in the 
Reports of the Royal Commission on Taxation, the point decided 
in 1934 by the House of Lords in Assam Railways and Trading 
Co. Ltd. v. Commissioners of Inland Revenue (1935 A.C. 445, 18 
Tax Cases 509) is of importance to accountants interested in 
income tax matters. 

The British Royal Commission on the Income Tax had made 
certain recommendations in their Report for the amendment of 
the income tax. The Income Tax Act of 1920 followed one 
of the recommendations contained in the Report and the section 
of the Act which adopted the recommendation of the Royal Com- 
mission came up on an appeal to the House of Lords in the case 
mentioned. 

Counsel for the appellant taxpayer (Mr. A. M. Latter, x.c., a 
very experienced income tax counsel) proposed to cite in support 
of his construction of the section certain recommendations con- 
tained in the Report of the Royal Commission on the Income Tax, 
and argued that as the Act of 1920 followed the recommendations | 
of the Royal Commission, it should be presumed that the words of 
the section were intended to give effect to them and hence they 
could be used to show what was the intention of the Legislature in 
enacting the section. Counsel for the Taxation Department objected 
to the Report being referred to for the purpose of interpreting a 
section of the Income Tax Act. 

The House of Lords (Lords Blanesburgh, Warrington of 
Clyffe, Atkin, Thankerton and Wright) upheld the objection of 
the Taxation Department, and decided that on a question of the 
true construction of an Income Tax Act a report of a Royal Com- 
mission containing certain recommendations was not admissible to 
show the purpose or object of the Legislature in passing the Act, 
although it appeared to adopt the recommendations. 

The intention of the Legislature must be ascertained from the 
words of the statute with such extraneous assistance as is legiti- 
mate. The Report of a Royal Commission may be referred to for 
information as to the evil or defect which the Act of Parliament 
was intended to remedy, but not as to the true meaning of the 
language used in the Statute. 


ABANDONMENT OF APPEALS 

In Dymock’s Book Arcade Ltd. v. Commissioner of Taxation, 
which came before Mr. Justice McTiernan, of the High Court 
(original jurisdiction) in June last, the Company sought to aban- 
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don two of its three appeals against Land Tax Assessments. The 
Company originally appealed against certain assessments, but when 
these appeals were called on for hearing, the taxpayer announced 
the abandonment of two of them. The Commissioner objected to 
their discontinuance as he sought to avail himself of the appeals 
for the purpose of having the assessments increased by judicial 
determination. 

His Honour pointed out that there was no provision in the Land 
Tax Assessment Act or regulations dealing specifically with the 
discontinuance of an appeal at the instance of the taxpayer. The 
public interest was protected by the assessment. The private interest 
of the taxpayer was protected by the appeal. The institution of 
the appeal and its scope were matters for the taxpayer. No right 
of cross-appeal was given to the Commissioner. Certain provisions 
of the Act, in His Honour’s opinion, suggested that the appeal 
was given for the benefit of the taxpayer. Although described as 
an appeal, this proceeding was not an appeal stricto sensu. It was 
a complaint against the act of an administrative officer, and might 
be determined on matter which was not before him. It was really 
a proceeding in the original jurisdiction, and as such might be dis- 
continued by the party initiating it. 


RETIRING ALLOWANCES 

In Commissioner of Taxes (Vic.) v. Phillips the High Court of 
Australia, in April last, allowed the Commissioner’s appeal against 
a judgment of the Supreme Court of Victoria relating to an assess- 
ment of income tax against Herman Frank Phillips of Melbourne. 

Phillips and his brother, Leon Phillips, carried on business in 
partnership as amusement managers and directors, and fees, divi- 
dends, salaries, etc., received by them were treated as the income of 
the partnership. Herman Phillips had an agreement with the 
Central Theatre Proprietary Ltd. to serve it as governing director 
for 10 years at a remuneration equivalent to 124 per cent. on the 
net annual profits arising from entertainments in the Capitol 
Theatre, in addition to his share of ordinary director’s fees. That 
remuneration was carried to the credit of the partnership accounts. 
The Famous Lasky Film Service Ltd. took over the Capitol 
Theatre and agreed to pay the Central company £20,301 to retire 
Phillips from his service as governing director. Pursuant to this 
agreement the Lasky company in 1932 paid to the Central com- 
pany £4,444 (part of the £20,301), which was carried to the 
partnership accounts. The Commissioner, in assessing Phillips’ 
taxable income for the year ended June 30, 1932, included this sum 
of £4,444, and the Supreme Court of Victoria, by majority, held 
that he had no right to do so. 

Mr. Justice Starke said that whether a receipt was an income 
or a capital receipt was substantially a question of fact. As was 
asked in Van der Bergh’s case, what was the taxpayer giving up? 
It was very relevant to inquire whether the thing in respect of 
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which the taxpayer received the sum in question was a deprivation 
of one of the capital assets of the trading enterprise, or short of 
that, the deprivation of an opportunity of earning profits in the 
ordinary course of the business. The service agreement was one 
made in the ordinary course of the partnership business, it was not 
the basis or the foundation of the trading activities of the taxpayer. 
It did not follow that the payment of £4,444 made to the taxpayer 
necessarily represented income because it was measured by the 
stipulations contained in the service agreement, but nevertheless 
the taxpayer received, in an agreed sum and by instalments, the 
remuneration which would otherwise have been received under 
the agreement over a series of years. In the course of the part- 
nership business, and with reference to the service agreement only, 
the taxpayer gave up the opportunity of earning remuneration 
under that agreement, for an agreed sum, payable by instalments. 
Sums received under such an arrangement were, in His Honour’s 
judgment, revenue or income receipts and not receipts of a capital 
nature. 

Mr. Justice Dixon and Mr. Justice Evatt, in a joint judgment, 
agreed with Mr. Justice Starke that the appeal should be allowed. 


TRAVELLING EXPENSES 


Visit Abroad by Taxation Specialist 


A deduction of £250, covering the return steamship fare to 
London alone, was allowed by Mr. S. D. Ronald, S.M., in the 
Adelaide Local Court recently on an appeal by Patrick William 
Rooney, taxation specialist, against his income tax assessment for 
1934. 

Mr. Rooney had claimed a deduction of £400, as the expenses 
incurred in a trip to England, via America, in connection with his 
client’s business and for the purpose of his own. 

The magistrate, in his reserved judgment, said that Mr. Rooney 
left Adelaide on March 1, 1934, and travelled to London via New 
Zealand and America, and returned via Suez, on August 18, 1934. 

Mr. Rooney’s evidence indicated that the dominant and primary 
purpose of his trip was to confirm his knowledge of English income 
tax practice, matters of business generally, and finance and accoun- 
tancy practice. 

“In a matter of this sort, the court is, of course, tremendously 
in the hands of the taxpayer,” Mr. Ronald stated. “But having 
regard to his evidence generally, and the impression I formed of 
the appellant in the witness box, I believe that the trip was under- 
taken for business objects, and that pleasure and enjoyment were 
incidental only to the real objects of the trip.” Mr. Ronald said 
that he did not think the expense of the trip was incurred by the 
taxpayer in attempting to gain experience and obtain information 
in order to enlarge the scope or character of his business, nor to 
establish a new form of business. Rather, it was to enable him more 
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effectively to carry on the business as it then existed. He did not 
think the expenditure came within the words of exception to 
Section 22 (10), as being expenses of capital. 

He agreed with the submission for the Commissioner that, by 
reason of Section 28 (1), the cost of maintenance of the taxpayer 
while in England was not deductible. 

“That is where I distinguish this case from the example men- 
tioned by counsel for the appellant, of a manager, or sub-manager, 
of a bank sent home to England on business for the bank,” the 
magistrate added. “I think the bank would be entitled to deduct 
the amount of maintenance of that employe while abroad, as that 
would not be a maintenance of the taxpayer himself, which is pro- 
hibited by Section 28 (i).” 

The cost of maintenance of the taxpayer while in the United 
States was also not deductible. The only deduction the magistrate 
would allow was the return steamship fare to London, via Suez. 


IMPROVEMENTS ON LEASED LAND 
Calculation of Lessor’s Liability 


This subject was discussed in the April, 1936, issue of the 
journal at pp. 210-211, wherein the following example was fur- 
nished : 

Improvements are effected under covenant on July 1, 1937, the 
lease having ten years to run. The cost of the improvements is 
£7,000, but the value thereof to the lessor on June 30, 1947, is 
£ 5,000. 

The Regulations prescribing the rate of interest had not then 
been made, but I then estimated that if the prescribed rate of 
interest were 44 per cent., the sum of £389 would be included in 
the lessor’s assessable income for each of the ten remaining years 
of the lease. If the prescribed rate were 5 per cent., the annual 
instalment would amount to £378. 

The Regulations (1936, No. 94) have now been made, and the 
above subject is dealt with in Regulation 9, which provides: 

“For the purpose of Section 87 (1) (a), the rate of interest 
shall be 5 per cent. p.a., and the instalment referred to therein may 
be calculated by reference to the table in the Second Schedule.” 

Being very weak at “sums” readers will imagine the speed with 
which I checked my calculation with the table, viz. : 

The sum which, if invested annually (at the commencement of 
each year) at 5 per cent. p.a., compound interest, would amount 
to £1 at the end of 10 years is £ ‘075719. 

£5,000 « -075719 = £378. 

Like my compatriot’s change the answer was only just right! 

After making a practical test of the section it appears to be 
faulty. This will form the subject of a subsequent note. 
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SOUTH AUSTRALIA 
TAXATION EXEMPTION CERTIFICATES 
Issue Date Extended 


Exemption certificates issued until June 30 in the past by the 
Taxation Department will in future be issued until July 31. 

This move was put into effect in September last by the Depart- 
ment. It means that those taxpayers who in the past paid their 
tax before the end of the financial year and received an exemption 
until June 30 will now be exempt until July 31. 

It is claimed that this will do away with the necessity for small 
rebates on stamps, and also with the need for employers to deduct 
stamp money for an extra month. 





INCOME TAX HANDBOOK 


The Commonwealth Treasurer, Mr. R. G. Casey, advises that 
to meet a public demand, the Commissioner of Taxation has pub- 
lished a Handbook explanatory of the Income Tax Assessment 
Act 1936 which was assented to on June 2, 1936. The Handbook 
has been prepared in order to assist taxpayers, tax agents, public 
accountants and others concerned in the compilation of income tax 
returns. 

The sections of the new Act, which contains the uniform taxa- 
tion provisions agreed upon by Commonwealth and States follow- 
ing the enquiry of the Royal Commission on Taxation, are printed 
in their sections on the left-hand pages of the Handbook and on 
the right are set out the corresponding sections of the previous Act. 

By this arrangement the provisions of the two Acts may readily 
be compared. Comments and explanations are given in the Hand- 
book explaining such of the new provisions as differ in any sub- 
stantial way from the provisions of the previous Act. 

The regulations made under the 1936 Act are also embodied in 
the Handbook, together with a comprehensive index. 

Copies are obtainable at the office of the local Deputy Commis- 
sioner of Income Taxation. 





















The Question Box 


DIVIDENDS TO BE INCLUDED IN RETURNS 
Question: 

J.L. (Hobart) writes: I shall be glad if you will kindly advise 
on which section of the Act, or Regulations, the following state- 
ment made by you in another publication is based: “The gross 
amount of all dividends received should be shown in the taxpayer’s 
return. The Department will calculate the necessary exemptions, 
apportionments and rebates.” Is this statement intended to apply 
to all dividends, or only such dividends as are purely exempt? 
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Answer : 

Section 161 of the Commonwealth Income Tax Assessment Act 
1936 provides that every person shall, if required by the Commis- 
sioner, furnish . . . im the prescribed manner . . . areturn... 
setting forth a full and complete statement of the total income 
derived by him during the year of income, and of any deductions 
claimed by him. 

Regulation 9 (1936. No. 94) prescribes that . . . every return 
under this Act shall: (a) be made and furnished in such of the 
forms provided by the Commissioner for the purpose as is applic- 
able; (b) contain the information and particulars mentioned or 
referred to in that form. . . . 

The Commonwealth Income Tax Form of Return in respect of 
income derived during year ended June 30, 1936, Statement No. 
7, p. 4, states: “Total dividends (including exempt dividends) 
must be returned. If it is claimed that the whole or part of any 
dividend is exempt, an appropriate note should be inserted against 
the dividend.” 

My statement is therefore intended to apply to all dividends, 
including those which are totally exempt. The need for disclosure 
of exempt dividends arises where a taxpayer has incurred a loss, 
in which case exempt income must be brought to account in arriving 
at the amount of the loss that may be carried forward into the 
assessments of subsequent years. 





SALES TAX: METHOD OF INVOICING 
Mr. L. J. Linklater, a.F.1.a., A.C.A.A., writes: 
In September, 1936, issue of the journal you gave some Sales 
Tax queries and answers. 
With all due respect to the Commissioner of Taxation at Sydney 
I think his answers are, to say the least, confusing. I refer mainly 
to Question No. 2. 


Question No. 2: C, a registered person, agreed to supply certain 
fittings to D, a retail shopkeeper. i.e., an unregistered person, at a 
given price. Sales tax was not mentioned in the quotation. When 
the fittings were invoiced sales tax was added by C to the invoice, 
and D disputes his right to make the charge. Is C entitled to add 
sales tax? N.B.: This was the first transaction between the parties. 


Answer : In the case of the contract made by C to supply fittings 
to D for his own use, the circumstances are the same, and the 
advice given in (1) above will apply. (The advice given in (1) 
mentions that the sale is by retail.) 

I am querying this answer on the following grounds: 

1. There is no mention in the question of the fittings being for 
D’s own use. 

2. The circumstances are not the same. C, a registered per- 
son, sells to D, a retail shopkeeper. The Sales Tax Act states 
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that the last wholesale sale is the last sale of goods to a 
reseller. D is a reseller, therefore the sale to D is a wholesale sale, 
and in respect of a wholesale sale it is necessary to show the tax 
separately on the invoice, or, if the tax is included in the price of the 
goods, to state on the invoice how much tax is included in the price. 

I agree with you that C was not entitled to collect any further 
amount for tax, as he had quoted a definite price, and D was quite 
justified in assuming that tax was included in that price; but C’s 
invoice to D should show the tax as a separate item. 

If the price quoted was £1/6/- his invoice should show: 


i nee Wide Se os a ae oy oe a 
Pius sales tax, 4% .. .. .. .. «. 010 
£1 6 0 


Yours faithfully, 
L. J. LINKLATER. 
Comments by Mr. H. R. Irving: 

Mr. Linklater’s criticism of the reply given by the Deputy 
Federal Commissioner of Taxation, Sydney, is based on the 
assumption that C sold the goods to D for re-sale, whereas the 
Deputy Commissioner assumed that C sold the goods to D for his 
own use. 

I am informed that D bought the fittings for his own use, i.e., 
as fittings for his retail shop. 

Under the circumstances, I agree with the views expressed by 
both the Deputy Commissioner of Taxation and also by Mr. J. A. 
L. Gunn. 

I do not desire to divert attention from the particular aspect of 
sales tax under consideration, but I would like to take this oppor- 
tunity, not of criticising Mr. Linklater’s statement that “The Sales 
Tax Act states that the last wholesale sale is the last sale of goods 
to a re-seller,” but of correcting the wrong impression which might 
be formed by other readers if that statement is allowed to pass with- 
out comment. 

The Sales Tax Act does not state that the last wholesale sale is 
the last sale of goods to a re-seller. To explain fully what consti- 
tutes a wholesale sale would require more space than is here avail- 
able, but the position is that, for sales tax purposes, a sale might 
be a wholesale sale when the purchaser is not a re-seller, and a sale 
might not be a wholesale sale even when the purchaser is a re-seller, 
e.g., when, in the circumstances mentioned in Question 2, asked 
by A.W.C. (Sydney), the purchaser acquires those particular 
goods for his own use. 


TAXATION OF DIVIDENDS UNDER N.S.W. ACT 


Question: 
Reference, Mr. Eddes’ article, p. 141, September issue of Journal, 
on N.S.W. Income Tax (Management) Act, 1936, relative to 
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taxation of dividends paid to resident of another State. 

Would you kindly inform me whether Victoria and Queensland 
are States in which dividends received ex New South Wales com- 
panies would be liable for inclusion in the Victorian or Queensland 
return by a resident of those States, and whether the New South 
Wales Commissioner regards the nature of the tax by those States 
as being comparable with the tax assessed by New South Wales? 
(In which case, of course, they would not be assessable by New 
South Wales. ) 


Answer: 

Dividends received from New South Wales companies by resi- 
dents of Victoria and Queensland are liable to New South Wales 
income tax to the extent to which the dividends are paid out of 
profits derived from sources in New South Wales for the follow- 
ing reasons : 


Victoria 

This State does not impose normal income tax on dividends. The 
New South Wales Commissioner has ruled that Victorian special 
income tax and unemployment relief tax are not comparable with 
New South Wales normal income tax. These taxes are equivalent 
to the New South Wales special income tax. 


Queensland 

Dividends, generally, are exempt from tax under the law of this 
State. They are, however, brought to account for the purpose of 
determining the rate of tax, and the right to certain concessional 
deductions, when such right is'dependent on the amount of the tax- 
payer’s income. 


INTERSTATE SALES 
Question: 

G.J.D. (Sydney) asks: Section 33 of the New South Wales Act 
(and I understand similar sections of the other State Acts) deals 
with sales effected through an agent or representative out of the 
State, and Sections 35 (b). 38 and 40 appear to govern the per- 
centage taxable in New South Wales: 

1. What is the position when goods are sold to a person out- 
side the State by correspondence, and without a represen- 
tative ever visiting the purchaser ? 

2. What is the position when the “agent” is a stockist who 
actually purchases the goods from the principal, and the 
only sales made outside the State are sales to the “agent” 
himself ? 

3. These instances do not appear to be included in the items 

under Section 33, which he shall be deemed to have sold 
out of the State; upon what basis does one determine 
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whether they are sold out of the State for the purposes of 
Sections 38 and 40? 

Do the answers to the above questions apply also to the 
converse provisions under Sections 32, 35 (a), 37 and 39? 
Instances such as I have mentioned appear to be outside of 
Section 34, and these queries could probably be summarised 
as—what is the position with regard to such sales outside 
the scope of Section 34? 


Answer: 
1. 


The profit on a direct sale of this nature is not subject to 
apportionment. E.g., where a New South Wales manufac- 
turer sells goods to a Queensland wholesale merchant by 
correspondence, the whole of the profit is subject to New 
South Wales tax, and none of the profit is subject to Queens- 
land tax. 

Here, again, there is no apportionment of profit. Many 
persons are termed “agents” who are in reality “exclusive 
purchasers,” i.e., they enjoy the exclusive right of purchase 
of goods for a specified territory. E.g., A, the New South 
Wales manufacturer of a patent medicine, grants B, a whole- 
sale merchant in Adelaide, the exclusive right to sell the 
patent medicine in South Australia, provided B purchases 
from A a specified annual quantity of the article. Any 
orders received by A from retail merchants or others in 
South Australia are sent to B for attention. The whole of 
A’s profits on sale to B are subject to New South Wales 
tax, and the whole of B’s profits on sales in South Australia 
are subject to South Australian tax. 

It will be seen from the above answers that the whole of 
the profit arises in the State of the vendor. 

Yes. E.g., if B, a manufacturer in Victoria, sells goods to 
C, a merchant in Sydney, without the aid of the physical 
presence of B, or his agent, in New South Wales, the whole 
of the profit arises in Victoria, and this is so even if C has 
the exclusive right of purchase for New South Wales. 

The answer is contained in the preceding questions. 


Model Answers 
FEDERAL INSTITUTE OF ACCOUNTANTS 


The following are brief answers to Federal income tax questions 
set by the Federal Institute at recent examinations. As previously 
stated in these columns, answers to the State income tax section 
of the papers will not be given until the new State Acts become law. 
Although the replies are given in accordance with the 1922-1934 
Act, any changes made by the 1936 Act are also noted, so that 
readers generally will appreciate the present position of the law. 
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Victoria, May, 1936 
Objections and Appeals 
Question: 
1. If a taxpayer be dissatisfied with an assessment made on 
him for income tax, what action may he take? Trace concisely the 
course of procedure open to him. 


Answer: 

He may lodge a notice of objection, stating therein fully and in 
detail the ground on which he relies, within 42 days, or within a 
further period of 30 days if Commissioner’s consent obtained. 
(Under 1936 Act the period has been fixed at 60 days, without 
extension.) If the Commissioner disallows objection wholly or in 
part, and the taxpayer is still dissatisfied, he may request the Com- 
missioner to refer the decision to the Board of Review for review, 
or to treat his objection as an appeal, and to forward it either to 
the High Court or to the State Supreme Court. This appeal must 
be lodged within 30 days, or within a further 30 days subject to 
Commissioner’s consent. (Under the 1936 Act the time for lodg- 
ing an appeal or referring a decision to the Board of Review has 
been extended from 30 days to 60 days, but the power of the Com- 
missioner to extend the period for a further 30 days has been 
removed. ) 

Deposit to Accompany Appeals 

N.B.—Under the 1922-1934 Act, no deposit was demanded for 
an appeal to a Court, but in the case of a reference to the Board of 
Review the regulations prescribed a minimum deposit of £1 and 
a maximum of £50, the calculation being based upon 1 per cent. 
of the amount in dispute, according to the circumstances of the 
type of case involved. The Board had power to order the forfei- 
ture of the whole or part of the deposit if it considered the refer- 
ence to be frivolous or unreasonable. Under the 1936 Act the 
deposit for an appeal to the Court or a reference to the Board of 
Review has been fixed at £1, which is to be refunded to the tax- 
payer if his assessment is reduced either by amendment or as a 
result of the decision of the Board or Court. The Government 
considered that the simple prescription in the new Act itself of a 
fixed deposit of £1 was sufficient to prevent frivolous or unreason- 
able appeals or references. 


Co-operative Companies 
Question: 
2. In calculating the taxable income of a co-operative company, 
what special deductions would be allowable? 


Answer: 
1. Distributions among its shareholders as— 


(a) interest or dividends on shares; 
(b) rebates on purchases by the members from the company. 
The 1936 Act provides for a deduction of rebates or 
Cc 
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bonuses based on business done by shareholders with 


the company. 
2. Repayments of loans to Governments in the circumstances 


set out in S. 20 (1) (c), now S. 120 (1) (c). 


Partnerships 
Question: 

3. Explain how the income of a partnership is assessed. In the 
case of a partner who is not himself a taxpayer, and the Commis- 
sioner is not satisfied that he is in receipt and control of his share 
of the income of the partnership, who may be assessed, and at what 
rate? 


Answer : 

Except in certain specified circumstances, the partnership itself 
is not assessed in respect of the partnership income, but each part- 
ner is assessed in his individual capacity in respect of his interest 
in the net income of the partnership. 

In the special circumstances mentioned in the question, the part- 
nership, under the 1922-1934 Act, is assessed on that partner’s 
individual interest in the income of the partnership at the rate 
which would be applicable to a taxable income equal to the income 
of the partnership remaining after allowing all the deductions 
allowed under the Act. 


Fictitious Partnerships 

N.B.—Under the 1936 Act the purpose for which a partnership is 
formed is not the deciding factor in determining its bona fides. The 
test now is whether, in fact, the partnership is bona fide or ficti- 
tious. Section 29 (2) of the previous Act has, therefore, been 
deleted from the 1936 Act, and the abovementioned proviso to 
S. 29 (1) has been revised. Under the present Act, the income of 
a family partnership, which is not a bona fide one, is assessed to the 
partnership in the same manner as was done under S. 29 (2) of 
the 1922-1934 Act. See August, 1936, issue of the journal, pp. 
69-70. 


Deduction of Past Losses 
Question: 
4. Under what circumstances and to what extent may past 
losses be deducted from a taxpayer’s assessable income? 


Answer: 

Under the 1922-1934 Act a taxpayer who in any year suffers a 
business loss is permitted to carry that loss forward for a period 
not exceeding four years, subject to its being set off, firstly, against 
any exempt income derived during those years. The net assessable 
income of any of the four years subsequent to the loss is then re- 
duced by the loss thus ascertained. 


N.B.—Under the 1936 Act this concession is no longer re- 
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stricted to business losses. A “loss” occurs when the allowable 
deductions exceed the assessable income, except that concessional 
deductions to which the taxpayer may be entitled cannot be brought 
to account in calculating the amount of the loss. 


“Uniformity” 

The right to carry forward losses does not at present apply in all 
States. State Ministers, in conference, agreed, however, to recom- 
mend to their Governments the adoption of a provision to enable 
losses to be carried forward for a period of three years. The Com- 
monwealth Act, therefore, provides for the issue of a proclamation 
reducing the period of four years to three years, the understanding 
being that the proclamation will not be issued until the States fall 
into line. Under the State Bills the taxpayer’s right to carry for- 
ward business losses will “grow” into a three-year period. 

It is anticipated that the States will have fallen into line by 
1938-9, when the Commonwealth proclamation will be issued. 


Dividends 


Question: 

5. If portion of your assessable income was from dividends, what 
rebate would you be entitled to in respect of such income? If, in 
addition to dividends received in cash, you were allotted bonus 
shares by a company, to what extent, if any, would you be taxable 


for them? 


Answer : 

The taxpayer is entitled to a rebate in his assessment of the 
amount obtained by applying to that part of the dividends which is 
included in his taxable income a rate equivalent to— 

(a) his property rate, or 
(b) the company rate (for the year of tax), 
whichever is the less. 


Dividends from Co-operative Companies 

The only change made by the 1936 Act has been to exclude the 
rebate provisions in the case of dividends received from co-opera- 
tive companies. Unlike other companies, co-operative companies 
are allowed a deduction in respect of profits distributed as dividends 
to shareholders—see Question 2 ante. To prevent a double deduc- 
tion, it was necessary to provide in the new Act that shareholders 
of co-operative companies should not receive a rebate on dividends 
received by them from such companies. 


Bonus Shares 
Bonus shares are included in the definition of “dividends,” and 
are assessable to the same extent as dividends, except that, in addi- 
tion to certain specified exemptions enjoyed by dividends, distri- 
butions in the form of bonus shares made wholly and exclusively 











304 THE AUSTRALIAN ACCOUNTANT NOV. 


out of profits arising from the re-valuation of assets not acquired 
for the purpose of re-sale at a profit or from the issue of shares at 
a premium are exempt. 

With regard to exempt dividends generally, see February, 1936, 
issue of journal, p. 27, which explains the modification made by the 
1936 Act. With regard to bonus shares, the 1936 Act limits the above 
exemption to cases where “dividends paid from such profits are 
satisfied by the issue of shares of the company declaring the divi- 
dend.” The 1922-1934 Act provided for an exemption in the 
abovementioned circumstances “if the dividends are paid in the 
form of shares.” There was nothing, therefore, to prevent, say, a 
one-man company writing up its capital assets and declaring a divi- 
dend in respect thereof, and paying the dividend in the form of 
marketable shares in a public company bought by the private com- 
pany out of its surplus funds. The amendment closes up this 
loophole in the previous law. 


New South Wales—May, 1936 


Question: 

5. (b) Mr. Williams, who is a company secretary, supplies you 
with the following figures as his income and expenditure for the 
year ended June 30th, 1935: 

Income: Salary £500, bonus £200, legacy from the estate of 
the late Mr. Watson £500, income as a beneficiary in his father’s 
estate £50, royalty £40, dividends £400, interest from Com- 
monwealth loan £50, interest on money in Commonwealth Sav- 
ings Bank £10, prize in New South Wales lottery £100. 

Expenditure: Life insurance premium £60, rates on private 
residence £10, loss on sale of previous home £100, renewal of gas 
pipes in home £15, Federal income tax £90, State income tax 
£100, wages tax £60, donations—Sydney Hospital £50, Masonic 
Club £100, calls by Roma Oil Co. Ltd. £100, motor car regis- 
tration £10, chemist £20, dentist £10. 

Mr. Williams also had a wife, two children, aged 9 and 17, and 
an adopted child, aged 12, wholly dependent on him. 

What is: 

1. His taxable income from personal exertion? 

2. His taxable income from property ? 


Answer: 
Personal 
Intome. exertion. Property 
eS ere — 
RD Sha 8 a Ais tay 200 — 
Income from estate .. .. .. .. — £50 
EE ia Sais hip, am hae joe. ee — 40 
SS Agent near ae eee — 400 
C.L. interest .. .. Sa ene — 50 


Savings Bank interest .. .. .. —- 10 
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Deductions : 
Life assurance premiums £50 
ns ae ak ay os 9% 10 
*State income tax .. .... 100 
PRE oe is ae ce @ 
Donation, Sydney Hospi- 
DPS a 
ee 
RE ee 
Child allowance .. .. .. 100 
£490 — 
Taxable income, £760 = £210 £550 





*In the absence of particulars, these have been deducted from 
personal exertion income. 


The only changes made by the 1936 Act in the above example 
are the increase in the maximum deduction for life assurance pre- 
miums to £100 and the wife allowance of £50. 


Payments to Chemists 

Although the sum of £20 paid to the chemist has been shown as 
a deduction, the attention of readers is drawn to the fact that S. 23 
(1) (c) of the 1922-1934 Act and S. 79 (c) permit a deduction of 
payments, inter alia, to a chemist in respect of any illness of or 
operation upon the taxpayer or his or her spouse, or children under 
21. It is surprising how often the unfortunate accountant has to 
explain this elementary point to clients when preparing their 
returns. In the above example £20 was paid to a chemist, but 
nothing to a doctor! 

Adopted Children 

The law permits a deduction of £50 “in respect of each 
child . . . .,” and so long as the conditions relating to this allowance 
are fulfilled the taxpayer is entitled to the allowance, even if the 
child bears no relationship whatever to him. This allowance is in 
contrast to medical expenses, which, in the case of children, 
restricts the allowance to “any of his children.” 


Depreciation Allowed to Primary Producers 
Question: 
7. (a) Under the Federal Act, in the case of primary producer, 
on what items will depreciation be allowed? 


Answer: 

In addition to depreciation of plant, primary producers are 
allowed a deduction in respect of fences, dams and other structural 
improvements on land which is used for the purpose of agricul- 
tural or pastoral pursuits. The term “agriculture” includes horti- 
culture, viticulture and all pursuits dealing with the cultivation of 
the soil. 
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The rates of depreciation allowable under the new depreciation 


schedule are as follow :— 





Per cent. 
en ee ee 3 
N.B.—There is no allowance for wire net- 
ting, etc., the cost of which has been 
allowed, or is allowable, as a deduction. 
TR a ol a a es eae eR ea 5 
iP -ac, fk) baal oh OO lee: a eee las 74 
EE Siete cs eal ibs eat ea nil 
ESS Re a ee ar eee ee ae) Rae ee nil 
Barns, stables, shearers’ quarters, etc.— 
Stone or brick or cement walls .. .. .. .. 2 
Wood and/or iron walls .. .. .. ........ 3 
Woolsheds— 
Stone or brick or cement walls .. .. .. .. 14 
Wood and/or iron walls .. .. .. .. .. .. 2 
a wie 5 
Tanks (galvanised iron)— 
0 Be a Ee, Soe ee 5 
IN i as go ee Se he ek iad 10 


Property Used for Domestic or Residential Purposes 


The Commonwealth Act forbids an allowance in respect of any 
> property used for domestic or residential purposes. This limita- 
tion has been interpreted by the Court to refer only to improve- 

ments used for the taxpayer’s domestic or residential purposes. 
Taxpayers are therefore entitled to a deduction in respect of im- 
provements used for the domestic or residential purposes of their 
employees who are engaged in working the property. 


Sale of Depreciated Property 
Question: 


7. (b) The X Co. Ltd. buy a machine for £800 on July 1, 1931. 
The Commissioner on all returns has allowed a deduction of 10 
per cent. per annum on the reducing instalment system. They sell 
it on June 30, 1936, for £600. What is the position from a taxa- 
tion point of view? 













Answer : 





1931 
uly 1—Cost .......... £800 
July 
1932 


June 30—Depreciation 
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1933 
June 30—Depreciation .. .. £72 
£648 

1934 
June 30—Depreciation .. .. £64 
£584 

1935 
June 30—Depreciation .. .. £58 

1935 
July 1—Depreciated value .. £526 

1936 
June 30—Sold for 600 
Surplus on sale .. .. £74 





The surplus is assessable income of year ended June 30, 1936. 
Where the consideration exceeds the depreciated value, the excess, 
to the extent of the sums allowed in assessments for depreciation, is 
assessable. 


Queensland—May, 1936 
Public Officer 


All the Federal questions are covered in the preceding answers 
except No. 8, viz.: 


Question: 


State the provisions relating to the appointment, duties and 
liabilities of the public officer of a company. Can a company act as 
a public officer for another company ? 


Answer: 


The provisions relating to the appointment, duties and respon- 
sibilities of a public officer are set forth in S. 88 of the Common- 
wealth Income Tax Assessment Act, 1922-1934 (S. 252 of 1936 
Act). I am of opinion that a company cannot act as public officer 
of another company. The section provides that “every company 

. shall at all times, unless exempted by the Commissioner, be 
represented .. . . by a public officer, being a person residing in Aus- 
tralia.” S. 6 provides that “in this Act, unless the contrary inten- 
tion appears, ‘person’ includes a company.” It seems to me that a 
contrary intention abundantly appears in S. 252, and that the whole 
scheme of that section is designed to ensure that a company is to 
be represented by a living person. 

For changes made by the 1936 Act, see May, 1936, issue of the 
journal, p. 297. 
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Company Law and Secretarial Practice Section 


Epitep sy J. S. McINNES, F.I.C.A. 





RESOLUTIONS PASSED AT ADJOURNED MEETINGS 


In 1851, in Scadding v. Lorant (3 H.L.C. 418), the House of 
Lords held that an adjourned meeting is merely a continuation of 
the original meeting, and no matter how many days a meeting may 
last, or how many times it may be adjourned, there is only one 
meeting—the original meeting—and all adjournments are re- 
garded in law as a single and continuous meeting. That case did 
not relate to a meeting of shareholders, but the principle of the 
decision is applicable to all meetings, unless the constitution of the 
company or other body holding the adjourned meeting otherwise 
provides. Some unexpected consequences have flowed from 
that decision. Although there is no decision on the point, it is 
obvious that no business can be transacted at an adjourned meeting 
which was not within the scope of the original meeting (except in 
the case of the statutory meeting). 

The principle of Scadding v. Lorant has been given effect to in 
numerous cases, and the decision of Mr. Justice Astbury in 
Neuschild v. British Equatorial Oil Co. Ltd. (1925, Ch. 346) is an 
interesting application of it. In that case a special resolution was 
to be passed, putting the company into liquidation, and authorising 
the sale of the undertaking of the company to another company. 
Under the Companies Act of 1908 a special resolution had to be 
passed at one meeting, and confirmed at a second meeting held at 
an interval of not less than fourteen days nor more than one month 
from the date of the first meeting. In this case the resolution was 
passed at a general meeting, held on August 25, and notice was 
duly given for the second or confirmatory meeting, to be held on 
September 10. At the second meeting it was found necessary to 
obtain further information, and the meeting was adjourned for that 
purpose until October 10. At the adjourned meeting the resolution 
for winding-up the company voluntarily, and appointing liquida- 
tors, who were, to carry out the agreement for sale, was duly con- 
firmed. Doubts having arisen as to the validity of the resolution, 
as the confirmatory resolution was not, in fact, passed within a 
month of the first meeting (on August 25), a shareholder applied 
to the Court in the matter. Mr. Justice Astbury held that the 
special resolution had been validly passed in the circumstances. 
Following Scadding v. Lorant and other cases, his Lordship was 
of the opinion that the meeting of October 10 was only a continua- 
tion of the meeting of September 10, and that the confirmatory 
resolution was validly passed at a general meeting, of which notice 
had been duly given, and which meeting was “held after an inter- 
val of not less than fourteen days, nor more than one month, from 
the date of the first meeting.” 
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The Departmental Company Law Amendment Committee con- 
sidered the above cases, and referred to them thus: 

“36. The case of Neuschild v. British Equatorial Oil Company, 
and the earlier cases therein cited, show that resolutions passed at 
any adjourned meetings are in law considered to be passed on the 
day on which the original meeting was held. This may lead to ante- 
dating liquidations and other inconvenient results.” 

“37. We recommend that there should be an amendment of the 
Act, providing that every resolution shall be deemed to have been 
passed on the actual day when it was in fact passed.” 


THe Law AMENDED 


The English Companies Act of 1929 gave effect to this recom- 
mendation in S. 119, which reads as follows: 
“Where after the commencement of this Act a resolution is 
passed at an adjourned meeting of— 
“(a) a company; 
“(b) the holders of any class of shares in a company; 
“(c) the directors of a company; 
“(d) (see Note A); 
the resolution shall for all purposes be treated as having been 
passed on the date on which it was in fact passed, and shall not be 
deemed to have been passed on any earlier date.” 


Note A.—The South Australian Act, only, has a further provi- 
sion: 

“(d) any creditors or contributories of a company.” 

(The English provision has been adopted in the Queensland 
Act of 1931, S. 129; the New Zealand Act of 1933, S. 127; the 
South Australian Act of 1934, S. 138 (with the addition indi- 
cated) ; the New South Wales Act of 1936, S. 99; and the Vic- 
torian Bill, Clause 119.) 

S. 287 of the English Act of 1929 extends the principle to reso- 
lutions passed at adjourned meetings of creditors or contributories, 
thus : 

“Where after the commencement of this Act a resolution is 
passed at an adjourned meeting of any creditors or contributories 
of a company, the resolution shall, for all purposes, be treated as 
having been passed on the date on which it was in fact passed, and 
shall not be deemed to have been passed on any earlier date.” 

(This has been adopted in the Queensland Act, S. 294; the New 
Zealand Act, S. 277; the South Australian Act, S. 300; the New 
South Wales Act, S. 318; and the Victorian Bill, Clause 287.) 

The provisions of Sections 119 and 287 are, of course, limited to 
the cases they directly cover, i.e., meetings of the company, class 
meetings of shareholders, meetings of directors, meetings of any 
creditors, and meetings of (any) contributories. In our opinion, 
the two latter classes of meetings (except in the case of South Aus- 
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tralia) are limited to meetings of creditors and meetings of con- 
tributories in a winding-up, for in the English Act, S. 287, appears 
under 





PART V. 
WINDING-UP. 


(v) Provisions Applicable to Every Mode of Winding-Up. 

The position is the same in the Australian and New Zealand 
Acts, with mere differences of numbers of parts and sections. 

The authors of the latest edition of Buckley on the Companies 
Acts anda learned writer in The Solicitors’ Journal query whether 
either S. 119 or S. 287 applies to a resolution passed at an adjourned 
meeting of debenture-holders, held under provisions contained in 
the debenture or the trust deed, and the authors of Buckley also 
query whether either of the sections applies to a resolution passed 
at an adjourned meeting of creditors of the company, held under 
English S. 153, whilst the company is a going concern. 


NEW SOUTH WALES COMPANIES ACT 1936 
Accounts Datep Prior To JANUARY 1, 1937 


The New South Wales Companies Act 1936 comes into opera- 
tion on January 1, 1937, and an interesting point in relation thereto 
is the form of accounts to be presented to meetings held after 

. January 1, but which are made up to a date prior to January 1. 

The English Act of 1929 came into operation on November 1, 
1929, and the same point arose in connection with that Act. The 
Institute of Chartered Accountants in England and Wales per- 
formed the very practical service of obtaining the Joint Opinion 
of Counsel on some questions in relation thereto. Counsel con- 
sulted were Mr. Wilfrid Greene, k.c. (now Sir Wilfrid Greene, 
a Lord Justice of Appeal in England), and Mr. Cecil W. Turner— 
the latter barrister specialises in Company Law. 

By inserting January 1, 1937, for November 1, 1929, and the 
1936 New South Wales Act for the 1929 (English) Act, the 
opinion applies directly to the position in New South Wales. 

Two specific questions were placed before Counsel, who were 
also asked to advise generally on any other point which might 
occur to them. 

The first question submitted was: | 


If a company presents accounts on or after November 1, 
1929, which were made up to a date prior to the said Novem- 
ber 1, must it present such accounts in the form required by 
the 1929 Act? and, as a subsidiary question, whether it makes 
any difference if the accounts have or have not been actually 
audited prior to November 1, 1929? 










Counsel expressed the opinion that the material date for deter- 
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mining what particulars must be disclosed by a balance sheet and 
what documents must be annexed to it was the date upon which it 
was presented to the shareholders. If it was so presented on or 
after November 1, 1929, Counsel thought that it must comply 
with the Act of 1929. They did not think that it made any differ- 
ence whether the balance sheet was drawn up as at a date before 
November 1 or not, or whether the accounts had been audited 
before that date or not. 
The second question was: 


If there is any liability falling on the Auditors should a 
Company, on or after November 1, 1929, present accounts 
not in accordance with the 1929 Act and such accounts are 
made up and signed by the Auditors either before or after 
November 1, 1929? 


Counsel did not think that it would be safe for Auditors to give 
a clean report before November 1 on accounts which they knew 
or had reason to suppose would be presented on a date when they 
would not comply with the statutory requirements then in force. 
A fortiori, they would not, in Counsel’s opinion, be safe in sign- 
ing a report on or after November 1 which did not call attention 
to any want of compliance in the balance sheet with the new require- 
ments. They thought that Auditors were bound to take every 
reasonable precaution to see that the balance sheet accorded with 
statutory requirements so far as its form and substance went, and 
that it would be their duty to call attention in their report to any 
irregularities or non-compliances of which they were aware. It 
was to be observed that, in the case of particulars of loan to and 
remuneration of Directors, S. 128 (4) (S. 108 (4) of the N.S.W. 
Act) imposes upon them the positive duty of making good in their 
report any omissions in the balance sheet as regards these matters 
so far as practicable. 

The third question was: 


Generally on any other point which may occur to Counsel 
in regard to the liability of the Auditors in such circumstances. 


Counsel suggested that before signing a report which was framed 
in reliance on the law as it stood before the Act of 1929 came into 
force, the Auditors should ascertain that the meeting was to be 
held before November 1. If they were informed that it would be 
held on or after November 1 they should, Counsel thought, insist 
on the balance sheet conforming to the new statutory requirements. 
If the Auditors could obtain a reasonable assurance that the meet- 
ing would be held before November 1, they would, in the opinion 
of Counsel, be wise to qualify their report by a statement that it 
was framed on the assumption that it would be presented at a 
meeting held before the new law came into force. Counsel did not 
think that Auditors were responsible for Directors making an 
improper use of their report ; but Counsel thought Auditors would 
be wise to take any reasonable steps with a view to ensuring that 
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a report on accounts framed in accordance with the (previous) 
law was not presented to and read before the shareholders at a 
time when those accounts would certainly not conform to the new 
law. 

There was, of course, power under S. 134 (3) for Auditors 
to attend the General Meeting and make any statement or explana- 
tion they desired to make with respect to the Accounts, but 
probably Auditors would hesitate to use that power except in an 
extreme case, and they could not, by using it, make good their own 
errors or Omissions except to a limited extent. 

(S. 134 (3) of the English Act empowers the Auditors to attend 
any general meeting at which any accounts which have been 
examined or reported on by them are to be laid before the com- 
pany and to make any statement or explanation they desire with 
respect to the accounts. The New South Wales Act, S. 115 (3), 
empowers the Auditors to attend any general meeting, etc., “and 
to make any explanation desired by a member with respect to the 
accounts’”’—an important variation from the English Act.—J.S.M.) 

The Opinion is printed in full in The Accountant, London, 
dated October 19, 1929. 


RIGHTS OF PREFERENCE AND ORDINARY SHARES 
IN A WINDING-UP SURPLUS 


The authorised capital of Williamson-Buchanan Steamers 
Limited was £100,000, divided into 5,000 74 per cent. cumulative 
preference shares of £10 each and 5,000 ordinary shares of £10 
each, 3,500 of each class of shares being issued and fully paid. In 
clause 5 of the memorandum of association the preference shares 
were described as having “a right to a fixed cumulative preferential 
dividend at the rate of £7/10/- per centum per annum, and rank- 
ing both as regards dividend and capital in priority to the ordinary 
shares.” There were no arrears of dividend on the preference 
shares, and dividends had been paid regularly to the ordinary share- 
holders since the company’s incorporation. In November, 1935, 
following upon the sale of the company’s undertaking, the com- 
pany went into voluntary liquidation. After the discharge of all 
liabilities, and the repayment of all paid-up capital to both classes of 
shareholders, the liquidators anticipated that they would have in 
hand a surplus of funds amounting to at least £100.000. 

In these circumstances the liquidators applied to the Court of 
Session to determine the question, “Are the holders of preference 
shares in the company entitled, after repayment has been made to 
both classes of issued capital of the company, to participate equally 
with the ordinary shareholders in the syrplus assets ?” 

No answers were lodged to the petition on behalf of any mem- 
bers of either class of shareholders, but the Court stated that it had 





























1936 THE AUSTRALIAN ACCOUNTANT 313 


had an instructive and well-balanced argument from counsel who 
appeared for the liquidators. 

Lord Carmont held that the preference shareholders, being as 
much corporators in the company as the ordinary shareholders, 
were entitled to participate equally with the ordinary shareholders 
in the surplus funds. Clause 5 of the memorandum was of hardly 
any assistance in determining the question at issue, which arose 
after all dividends had been paid and after all priorities had been 
accorded. His Lordship did not think that there were any impli- 
cations in the clause which could be applied to division of surplus 
funds. 

The solution of the problem was to be found in the relations which 
existed between the shareholder and the company. The share- 
holders in each class had entered as corporators, and the preference 
shareholders were as much shareholders and corporators as the 
ordinary shareholders were, and it was in respect of their being 
corporators that they were entitled to claim to share in the surplus 
funds. 

His Lordship discussed the leading cases on the subject, and 
adopted the principle on which Jn re Espuela Land and Catile Co. 
(1909, 2 Ch. 187), In re Fraser and Chalmers Ltd. (1919, 2 Ch., 
114), Anglo-French Music Co. Ltd. v. Nicoll (1921, 1 Ch. 386) ; 
In re John Dry Steam Tugs Ltd. (1932, 1 Ch. 594); and Jn re 
William Metcalfe and Sons Ltd. (1933, 1 Ch. 142) were decided. 
viz., that all shareholders are entitled to equal treatment unless 
and to the extent that their rights are modified by the contract 
under which they hold their shares. 

His Lordship was satisfied that there was nothing in the present 
case to show that the preference shareholders, as corporators, were 
precluded from participating in the surplus funds along with the 
ordinary shareholders. 

Not liking the phrase, “surplus assets,” his Lordship altered the 
last words of the question to “surplus funds,” and answered the 
question in the affirmative. 


(Liquidators of Williamson-Buchanan Steamers Limited, 1936, 
Scots Law Times 107.) 


PERSONAL LIABILITY OF DIRECTORS ON 
CONTRACTS NOT IN NAME OF COMPANY 


A recent case in the New Zealand Magistrates’ Court directs 
attention to an important provision in the Companies Acts in con- 
nection with the contracts of a company. 

By S. 93 (1) (c) of the English Companies Act of 1929 every 
company shall have its name mentioned in legible characters in all 
notices, advertisements and other official publications of the com- 
pany, and in all bills of exchange, promissory notes, endorsements, 
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cheques and orders for money or goods purporting to be signed by 
or on behalf of the company, and in all bills of parcels, invoices, 
receipts and letters of credit of the company. 

Sub-Sections (2) and (3) provide for a penalty on the company 
and every officer in default for breach of the above provision. 

By Sub-Section (4), if a director, manager or officer of a com- 
pany, or any person on its behalf— 


(b) issues or authorises the issue of any notice, advertise- 
ment, or other official publication of the company, or 
signs or authorises to be signed, on behalf of the com- 
pany, any bill of exchange, promissory note, endorse- 
ment, cheque, or order for money or goods, wherein its 
name is not mentioned in manner aforesaid ; or 

(c) issues or authorises the issue of any bill of parcels, in- 
voice, receipt or letter of credit of the company, wherein 
its name is not mentioned in manner aforesaid ; 


he shall be liable to a fine not exceeding £50, and shall further be 
personally liable to the holder of the bill of exchange, promissory 
note, cheque or order for money or goods, for the amount thereof, 
unless it is duly paid by the company. 

(Section 93 has been adopted in Queensland, S. 105 of the 1931 
Act; South Australia, S. 117 of the 1934 Act; New Zealand, S. 
103 of the 1933 Act ; New South Wales, S. 76 of the 1936 Act; and 
appears as Clause 93 of the Victorian Bill.) 

Under the 1929 Act the provisions of the section applied to 
limited companies only. 

The personal liability provision of the section has been given 
effect to in quite a number of cases. In Penrose v. Martyn (1858) 
two bills of exchange were drawn on the Saltash Watermen’s 
Steam-packet Company. The proper name of the company was 
the Saltash Watermen’s Steam-packet Company Limited. The 
secretary of the company accepted the bills, without inserting the 
correct name of the company, signing one bill “John Martyn, sec- 
retary to the said company,” and the other “John Martyn, secre- 
tary.” On the bills not being paid by the company, Martyn was 
held personally liable on them. 

In Atkins v. Wardle (1889, 81 L.T. 23), a bill was drawn on 
the “Salt Water Baths Co. Limited, South Shields.” The com- 
pany was registered as the “South Shields Salt Water Baths Com- 
pany Limited.” The bill was accepted by the three defendants, 
who were directors of the company, thus: “Accepted payable 
Messrs. Hodgkin, Barnett and Co.’s Bank, South Shields. 


“JOHN P. WARDLE, Chairman. 
“THOMAS S. BLUES 
“JOSEPH POLLARD 


“South Shields Salt Water Baths Co.” 


It was held that the directors were personally liable, as the bill did 
not state the name of the company correctly. 


Directors. 
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In Nassau Steam Press v. Tyler (1894, 70 L.T. 376), two direc- 
tors and the secretary of a company named The Bastille Syndicate 
Limited, accepted two bills of exchange as secretary and directors 
on behalf of The Old Paris and Bastille Syndicate Limited. The 
plaintiffs contended that, as the acceptances had not been made in 
the correct name of the company, the directors and secretary were 
personally liable on the bills. Collins J. and the Divisional Court 
held that, by the addition of the words “Old Paris and” to the 
registered name of the company, the name of the company had 
not been correctly stated on the bills of exchange, and, therefore, 
the persons whose names appeared as acceptors on behalf of the 
company were personally liable for the amount of the bills. 

In the New Zealand case (J. S. Redpath and Sons Limited v. 
Wainwright, 1936, 31 M.C.R. 66), Reefton Coal Supplies Ltd. 
having acquired a coal business that had been carried on under the 
name of The Three Star Coal Company, retained the old name, 
and carried on business under it. The company not only kept the 
old business name, but opened a banking account in it, and required 
that all cheques drawn on that account should be signed by two 
directors beneath the words, “The Three Star Coal Company.” 
A cheque for £40 so signed, dated July 20, was, at the request of 
Reefton Coal Supplies Ltd., held back from time to time, and 
finally presented on September 12, when it was dishonoured. In 
an action against the directors who signed the cheque for the 
amount of the cheque, it was conceded that the directors were liable 
under Section 103 of the New Zealand Companies Act, 1933 (which 
is similar to Section 93 of the English Act), but it was contended, 
on the rule in Clayton’s case, that payments made by Reefton Coal 
Supplies Ltd. to plaintiff since’ July 20 exceeding the amount of the 
cheque should have been applied in extinguishing it. 

In giving judgment against the directors personally, Mr. Lux- 
ford, S.M., said: 

“The defendants, by their counsel, in the course of the argument, 
conceded that they could not evade liability under Section 103, if, 
in fact, the company has not paid the amount. 

“T think the admission was properly made. The cheque was 
the company’s cheque, and was drawn in accordance with its speci- 
fic authority. Consequently, as its name does not appear on the 
cheque at all, the directors signatories are personally liable to the 
drawee, if the amount has not since been paid.” 

On the facts of the case, the magistrate held that the amount of 
the cheque had not, in fact, been paid by Reefton Coal Supplies Ltd. 

Most of the reported cases relate to various forms of bills of 
exchange. including cheques, but Civil Service Co-operative 
Society Limited v. Chapman (1914, 30 T.L.R. 679) is an instruc- 
tive case relating to goods. In that case goods were supplied by 
the plaintiff company to a proprietary Club, The United Travel- 
lers’ and Counties’ Club, owned by a company, United Travellers’ 
Club Company Limited (now in liquidation). The defendant was 
chairman of the committee of the club, and a debenture-holder of 











x 
| 

4, 

* 

4 
ft 





316 THE AUSTRALIAN ACCOUNTANT NOV. 


the club company. The defendant managed the affairs of the club 
on behalf of the club company, and he authorised the orders for 
the goods, instructing the secretary and steward of the club to sign 
the orders. The orders were given on behalf of the club, and did 
not mention the name of the club company. The originals of some 
of the orders (amounting to £99/3/6) were produced by the 
plaintiff company at the trial. As regards the rest (£71/2/6), a 
representative of the Official Receiver, who was the liquidator of 
the club company, produced the order books, containing carbon 
copies of these orders. The defendant contended that the plain- 
tiff company was not the holder of these orders within the mean- 
ing of Section 63 of the Companies Act of 1908 (similar to Section 
93 above). As regards bills of exchange, the term “holder” has a 
technical and well-recognised meaning, and no difficulty can arise. 
But the loose drafting of the provision also applies “holder” to 
orders for goods, and this occasioned a difficulty in interpretation. 

Mr. Justice Bankes pointed out that the term “holder” was 
inappropriate to an order for goods, but he held that the word in 
the section meant the person to whom the orders had been given, 
and if the plaintiff company satisfied him that it had received these 
orders that was enough. The carbon copies were admissible in 
evidence, and the plaintiff company was the holder of these within 
the meaning of Section 63. As the defendant had authorised the 
orders for the goods, judgment was given against him for 
£170/6/-. 

A further interesting point in this case is that the plaintiff com- 
pany first sued the club for the amount, but when it ascertained 
that the club was the property of a limited company the form of 
action was changed, and the club company was made defendant. 
The club company did not defend the action, and judgment was 
given against it. The debt remaining unpaid, the liability of the 
person ordering the goods in breach of the provision of the Statute 
continued, notwithstanding that judgment. 


Advertising Accountancy Services 
By G. A. PEAKE, A.F.1.A. 


During the past few months it has been noticed with some con- 
cern that there is an increasing tendency for various firms of taxa- 
tion accountants and specialists to introduce their service and busi- 
ness virtues publicly through the medium of advertising, both 
through the press and through local broadcasting stations. 

This means of attracting business on a large scale must appeal in 
some degree to the public, especially when emphasis is laid on 
scale of charges, service, and more particularly the numbers of 
clients which have already been obtained. These numbers are 
somewhat startling, as one firm alone boasts in terms of some 
16,000 clients. 


























1936 THE AUSTRALIAN ACCOUNTANT 317 

Members of the various Accountancy Institutes are forbidden to 
obtain business through the medium of advertising, as such prac- 
tices are considered unprofessional. Admittedly so, but what are 
the possibilities for young men, commencing practice, or contem- 
plating doing so, when these large organisations command the field 
through publicity ? 

The fees quoted are obviously far below the charges made by 
Institute practitioners, who are, or soon will be, compelled to 
review fees to retain what has possibly been profitable work. 

The young accountant is most seriously affected, for he jealously 
hopes to retain his every connection, and he is often faced with the 
necessity of working on an unprofitable basis. 

For a time he is quite prepared to make certain sacrifices, but 
unless he obtains his proportion of new business he cannot hope 
for any great success. 

The Institutes of Accountants in Australia have done much to 
justify the confidence of their members, and to promote interest 
in accountancy subjects, and generally set standards for quali- 
fication. 

It is hoped that they will realise the valuable work which could 
now be done in affording protection to the interests of their num- 
bers by announcing publicly the existence of their respective socie- 
ties, and the value of the services of accountants who are members 
of the reputable Institutes. 

If these societies would bring this matter before their Executive 
Councils, with a view to meeting this emergency in a practical man- 
ner, the action would be of very great influence towards the success 
of all members, and would tend to promote the prestige of the 
Institutes and the goodwill of their members. 





Correspondence 


AUDITING ADVERTISING TRANSACTIONS 
The Editor, The Australian Accountant 

Dear Sir,—The article by Mr. H. Bruce Scott, published in your 
October issue, does not give an exact representation of the status 
of the advertising agent in his relation to advertisers and pub- 
lishers. 

In the first instance, there is invariably a clause inserted in the 
agreement between the advertiser and his agent to the effect that 
the agency, being accredited by the Australian Newspapers’ Con- 
ference, shall be solely liable for all payments due to the newspapers 
for advertising on behalf of the client, and under no circumstance 
whatsoever shall the advertiser incur any liability. 

The Australian Newspapers’ Conference is a body controlled by 
the leading daily metropolitan papers throughout Australia. The 
agent is accredited on the understanding that all orders for space 
placed by him with publishers are upon the basis of the agent being 
the principal, and wholly responsible to the publisher for payment. 
D 
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The usual contract issued by the agent to the publisher contains 
the following clause: 

“Being authorised by ... (client’s name) to handle their advertising . . . 
(agency’s name) request you to insert the advertisement detailed below at 
the price quoted, it being a condition of this order that orders for the inser- 
tion of such advertising will be issued to you by . . . (agency’s name), and 
that this agency will be solely liable for payment for insertions ordered by it, 
and ... (client’s name) shall incur no responsibility for such payment, and 
no liability of any description under this order.” 

Further, the proprietors of all publications acknowledge receipt 
of the agent’s contract, and intimate their acceptance of same and 
of the conditions contained therein. 

It is a well-known fact that any advertising agency of repute will 
allow their clients and/or their auditors full access to their books 
of account without prior notice, so as to enable them to verify the 
fact that the agent is not charging for advertisements at any rate 
other than that specified on the rate card, and shown on the account 
received from any publication. 

Yours truly, 
Goldberg Advertising Pty. Ltd., 
E. PARKER, Secretary. 

Melbourne, November 4, 1936. 





Federal and State Finance 


Notes of an Address to the Federal Institute of Accountants, 
South Australia 


By Mr. J. WALLACE SANDFORD 
An ex-Member of the Commonwealth Grants Commission 


The present Federal Government has recognised that the finan- 
cial arrangements of the Commonwealth and States are of con- 
siderable importance, and, in the appointment of a Commonwealth 
Grants Commission, the first steps were taken in dealing with the 
problems which arise in the finances of the Federation. 

Since 1911, Western Australia has been receiving an annual 
special grant, in addition to road grants, bounties and occasional 
special distributions which have been received by all States. Tas- 
mania received its first special grant in 1913, but South Australia 
did not receive a special grant until 1929-30, when, as a result of 
the Cook Commission, that State received £360,000. The State 
found this to be inadequate, and the next year the grant was 
£1,170,000. From 1920 to 1929 heavy deficits were incurred, and 
during those nine years, loan liability increased by over £40,000,000 
to a total of over £80,000,000 since Federation. 

The difficulties of State finance were accentuated by heavy bor- 
rowing for developmental projects and losses on railways, water- 
works, soldiers’ settlement and drought relief, which amounted in 
1934-5 to nearly £2,750,000. 

The Commonwealth Grants Commission was appointed to 
enquire into, and report upon, applications made by any State to 
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the Commonwealth for financial assistance. The Commission, in 
seeking a point to work from, enquired into the German Federation, 
where the major part of the revenue was collected by the Central 
Government and split up among the States on rather arbitrary 
lines. 

In the United States, the Federal Treasury supplements State 
expenditure largely for political purposes. In Canada, grants are 
made by the Dominion Government to the provinces. In Switzer- 
land, on the other hand, grants are made from the Cantons to the 
Central Government. 

An American authority, Dr. A. F. Macdonald, who has made a 
comprehensive study of the grants made by the Federal Govern- 
ment to the States in U.S.A., says: “The subsidy has become an 
established and essential part of American Federal administration.” 

The Commonwealth Grants Commission has issued three reports. 
In 1933-4, before the Grants Commission came into being, Western 
Australia received £600,000, Tasmania £380,000, and South Aus- 
tralia £1,150,000. The special grants recommended by the Com- 
mission for three years were as follow :— 


W.A. Tasmania. S.A. 
1934-5 .. .. £600,000 £400,000 £ 1,400,000 
are 800,000 450,000 1,500,000 
1936-7 .. .. 500,000 600,000 1,330,000 


The Commission found that, during the period of review, South 
Australia improved its economic position, Western Australia also, 
and to a larger extent, but not Tasmania. 

The process of payment from the Federal Government in Aus- 
tralia is continuous, and the Commission said that special grants 
were continuous in principle with other transfers of Commonwealth 
revenue to the States. Special grants were necessary to complete 
the work begun by other transfers, and reduce the financial equality 
of the States sufficiently for the harmonious and effective working 
of the Federal Governments. 


Grants Are Not Charity 

The Commission, in examining the applications for grants, found 
that the financial scheme of the Commonwealth tended to produce 
inequalities, that the tariff policy of the Commonwealth imposed a 
severe burden on the claimant States, and that the claimant States 
had borne a good deal more than their share of the costs of pro- 
tection. 

South Australia had prepared its case with great ability and 
impartiality, but the measurement of the total net effects of Federa- 
tion was an impossible task. The Commission recognised the exist- 
ence of disabilities, but no satisfactory measure of the comparative 
effects of tariff policy is available. 

With this in mind, the Commission turned to a different basis 
of assessing grants which would secure a fairer apportionment of 
the financial resources of the Commonwealth. The finance scheme 
should provide for two major adjustments : 
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1. A fairer distribution of the financial resources of the group; 

2. the financial position of the weaker States should be relieved. 
All aspects of Federal policy must be considered, and the adverse 
effects of protection, as a rough measure of the net disabilities, must 
be set against the benefits due to the allocation of Commonwealth 
revenue and expenditure. The Commission determined the amounts 
of special grants on “needs,” and found that any approach to a 
balanced Budget by her own effort was for South Australia quite 
impossible, and this in spite of the fact that South Australia “has 
taxed herself with the utmost severity.” Her income tax rates 
have been 37% higher than the average, and nearly double those 
of her neighbour, Victoria. 

“She has shown a determination to meet her financial difficul- 
ties, as far as possible, by her own efforts. Cuts made in salaries 
in the depression were maintained more resolutely than in any 
other claimant State.” 

The Commission, as a result of its work, established a basis 
where previously there was none. It found (1) that net disabilities 
could not be measured, (2) that an automatic formula could not be 
applied, because of the wide differences in deficits, social services 
and severity of taxation. 

The Commission visits each claimant State at least once each 
year, interviews Under-Treasurers, bankers, economists and others 
in practically all States. It has developed the basis of needs, even 
going so far as to say that States might become embarrassed finan- 
cially by various causes, sometimes by their own faulty policy, so 
that they were unable properly to discharge other functions to their 
citizens. Whenever they are in this position, the Commission says, 
special grants should be made. 

The last report lays down that, whatever the cause, the necessity 
of grants for States really in need must be recognised and met. The 
Commission has given the subject the closest thought, and its best 
efforts are extended towards making a positive contribution towards 
establishing the financial relations of the Commonwealth and the 
States on a sound basis. 
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Legal Section 
Edited by G. L. MayMAN, M.A., LL.B., B.COM., A.F.I.A. 


AN OLD FRIEND 


We have received the following query from a reader in Chats- 
wood : 

“Ts an exhibition of goods in a window an offer for sale by the 
shopkeeper, or is it merely an invitation for a prospective pur- 
chaser to make an offer ?” 

This is a familiar question, which has troubled students from 
time to time. The answer, however, is clear, for the law on the 
matter has been settled long ago. 

The exhibition of the goods at most is an invitation to prospec- 
tive customers. The price tickets merely display information, and 
behind the physical display there exists, no doubt, a pious hope in 
the mind of the shopkeeper that some persons will be tempted to 
buy the goods. The offer is made by the customer, who goes into 
the shop and asks for the goods displayed, or similar goods, and 
the acceptance rests with the shopkeeper. The points involved 
may be shown more acutely in cases (which have occurred) where 
the article displayed in the window is the only one in the shop at 
the price marked, and the shopkeeper refuses to sell it. He is not 
bound to sell it. 

It is well-decided law that traders are at liberty to take this atti- 
tude, because they have not, in the circumstances, made any offer 
to sell. ‘ 

Similar considerations arise in the calling for tenders and (in 
auction sales) in the invitation to make bids. The tender or the 
bid is the offer which the customer makes. 


THE TREASURY PAYS OUT 


A rare reversal of the process of paying into the coffers of the 
State Treasury was indicated when an applicant obtained an order 
against the Treasury of New South Wales to pay an amount to him. 

When going through some old papers, he found that a dividend 
of £2/0/4 to which he became entitled in 1926 had been paid into 
the Treasury. 

There is much to be said for keeping one’s papers tidy! 


CHEQUE PAYABLE TO A NUMBER 
Question: 

Some time ago, one of the travellers of the company in whose 
employ I am handed to me a cheque which he received from one 
of the debtors of the company. 

This cheque was made payable to 223, with the words or bearer 
crossed out. 
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There was no name of any payee, written or typed, on this cheque. 

As the words or bearer were crossed out, the cheque was now an 
order cheque, which needed to be endorsed, but because no payee 
was named I was of the opinion that the bank upon which this 
cheque was drawn would decline to pay the amount of this cheque. 

The cashier refused to accept the said cheque, being of the same 
opinion as I was. 

I asked the drawer of the cheque to either make it a bearer 
cheque, or, alternatively, to insert the name of the payee whom he 
intended to receive payment of the amount of the cheque, but in- 
stead he gave to me a fresh cheque, correctly filled in, made pay- 
able to my company. 

Do you consider that my opinion, as stated here, was correct ? 


BANKING PRACTICE 

A banker has supplied the following answer from the point of 
view of banking practice: : 

The questions asked are whether a cheque drawn payable to a 
numeral, e.g., 223, with the words “or bearer” struck out, is in 
order, whether it would be paid by the bank on which it is drawn, 
and whether it needs endorsement ? 

Section 12 (3) of the Commonwealth Bills of Exchange Act pro- 
vides that, where the payee of a bill of exchange is a fictitious or 
non-existing person, the bill may be treated as payable to bearer. 
There is considerable doubt, however, as to the exact meaning of 
this sub-section, and leading authorities on banking law take the 
view that a cheque drawn payable to “Wages” or “Cash,” or some 
similar term, is payable, not to a fictitious or non-existing person, 
but to an impersonal payee. A cheque payable to a numeral would 
seem to be in a like position. The Act makes no provision for 
such a case, and banking authorities have expressed some doubt 
as to whether the instrument is a cheque within the meaning of the 
Act, and, if it is, whether it requires endorsement. It appears to 
be the practice of English banks to treat such cheques as if they 
were payable to bearer, and to pay them without endorsement, and 
it is certainly the practice of Australian banks to do so. The answers 
to the questions asked are, therefore, that, though the Act makes no 
provision for a cheque to be drawn in this way, it has become a 
well-established practice in banking circles to treat an instrument 
so drawn as a cheque payable to bearer, and to pay it without 
endorsement. 

References: Paget, The Law of Banking, 4th Ed., pp. 121-2; 
Thomson, Dictionary of Banking, 7th Ed., pp. 300-1; Russell, 
Banker and Customer in Australia, 3rd Ed., p. 171; Institute of 
Bankers, London, Questions on Banking Practice, Q.’s 725-731. 


CoMMENT 
We are inclined to the view that, in so drawing the document 
“Pay 223,” and crossing out “bearer,” the matter is taken outside 
the Act, for the document fails to fall within the definition of 
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“cheque.” One of the elements of the definition is that the bill 
must be payable to “a specified person or bearer.” The insertion 
of a number does not indicate a person, whether fictitious or real. 
In support of this view, we refer our readers to the case of North 
and South Insurance Corporation Ltd. v. National Provincial 
Bank Ltd., discussed on pages 46, 47, 319 to 322 of the Australian 
Accountant, February and May issues. 

Some bankers, we believe, treat a “cheque” drawn “Pay wages 
or order” as equivalent to an order to pay Self, and require the 
endorsement of the drawer. 

Russell, in Banker and Customer in Australia (3rd Ed.), at 
page 202, says: 

“If the cheque is payable to a thing or order, there is no one who 
can give a valid endorsement, e.g., ‘Pay machinery or order,’ and 
the bank might, at its discretion, refuse to pay the cheque. Such a 
cheque is not recognised by the Bills of Exchange Act, and no step 
taken by the paying bank could have any protection from that Sta- 
tute. The question must be settled by reference to your contract 
with your customer and the exact terms of each cheque.” 


On this last point we do not think we can add to the analysis of 
the nature of the contract, given in our May issue, pages 320 
to 322. 


DECLARATIONS UNDER OATHS ACT IN SOUTH 
AUSTRALIA 
ForM TO BE FoLLOWED 

The Attorney-General of South Australia has drawn attention 
to the provisions of the Oaths Act, 1936, under which all statutory 
declarations must now be made. 

“The consolidation of many of the existing laws has been ren- 
dered necessary in connection with the proposed reprint of the 
South Australian Acts,” he said. “The Oaths Act, which was 
recently passed by Parliament, consolidates the law in regard to 
oaths and statutory declarations. Section 25 of the Oaths Act 
provides that a statutory declaration shall be made in the following 
form: 

“*T . .. do solemnly and sincerely declare that . .. . and I make 
this solemn declaration conscientiously believing the same to be 
true, and by virtue of the provisions of the Oaths Act, 1936.’” 

In future all statutory declarations should be made under the 
provisions of the Oaths Act, 1936, and not under the Statutory 
Declarations Act of 1915, which has now been repealed. 


SOUTH AUSTRALIAN GOLD COMPANIES FINED 


FaILep To SupPLY BALANCE SHEETS 


“There has been no attempt made to deceive the public or the 
said counsel for two gold- 


,’ 


Registrar of Companies in any way,’ 
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mining companies which were charged with a breach of the Com- 
panies Act in the Adelaide Police Court last month. 

Counsel entered a plea of not guilty on behalf of Lady Gladys 
Gold Mines, No Liability, and Lady Jimperding Gold Mines, No 
Liability, companies, with a registered office in King William 
Street, Adelaide. They were alleged to have failed to furnish a 
return as required under Section 176 of the Companies Act. 

Counsel said that both companies were incorporated in South 
Australia, but two of their three common directors lived in Western 
Australia, where the mines were situated. 


Companies Not Active 

The companies were not active, and were not quoted on the 
Adelaide Stock Exchange. The West Australian directors, how- 
ever, believed so strongly in the probabilities of the companies turn- 
ing out well that they had found fairly considerable amounts out of 
their own pockets. 

It was because details concerning the money owing to the direc- 
tors had not arrived from Western Australia that balance sheets 
for the companies had not been completed. All the other particulars 
required by the Registrar of Companies were available. 

The Prosecutor said the prosecution was the first to be made 
under Section 176. “This is the only method the Registrar has to 
enforce the filing of these returns,” he said. “The public are 
entitled to look at these records, otherwise they cannot know what 
is going on.” 

In imposing a fine of £3, with £1 costs. in each case, Mr. 
Morgan, S.M., said it should not be taken as an indication of the 
penalties that might be imposed in future cases. 


LIABILITY OF A NEW FIRM FOR THE DEBTS OF AN 
OLD ONE 


Owing to the prevalence of the limited company principle, cases 
regarding partnerships now seldom occur, and we are, therefore, 
glad to have the opportunity of noticing here a recent decision on 
the important question indicated by the title of this article. 

The Partnership Act, following the common law, enacts that a 
person admitted as a partner into an existing firm does not thereby 
become liable to the creditors of the firm for anything done before 
he became a partner. We propose to discuss the further applica- 
tion of that rule on which there does not seem to be much 
authority, namely, that the mere fact of the new firm taking over 
the whole assets of the old business will not per se render the new 
firm liable for the debts of the old. It is, in all cases, a question 
of circumstance, and must be proved that the new firm agreed to 
adopt the debts of the old firm and became liable for them. Such 
proof need not be by express consent or in writing, but may be 
inferred from the acts of parties. 
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In the case of Heddle v. McLaren, decided in the Court of Ses- 
sion in 1888, Lord Shand gave examples of certain cases in illus- 
tration of the principle we refer to, and explained it in the following 
way: 

“On the one hand, if an old-established firm, consisting of one or two 
partners, arranges to take in a clerk and give him a future share of the 
profits, or if one of the partners has a son who has just come of age and is 
taken into the business, and they arrange to give him a share of the profits 
of the new firm thereby constituted, it appears to me that, if that new firm 
takes over the stock-in-trade and the book debts and whole business of the 
old firm and the goodwill of that business, equity requires that they shall 
take over its obligations. If a person grants a universal disposition in favour 
of another party, that can only be under burden of the obligations for which 
that person is liable. It appears to me that in such a case as I have put, 
where you have practically a new co-partnery with the transfer of the 
whole assets of the business and goodwill of the old firm, the creditors must 
continue to have their hold upon the assets in the new firm. To hold other- 
wise would be to open a door to fraud. The assumption of a new partner it 
may be to-day, of another six months afterwards, and of a third six months 
after that, thereby cutting off the rights of creditors to share in the assets 
of the firm, would produce not only confusion but great injustice to the 
creditors. On the other hand, if a partner comes into a business, paying 
in a large sum of capital, and the other partners merely put in their shares 
of a going business as their shares of the capital, a different question might 
arise. In such a case as that probably some special circumstance would 
require to be proved in order to impose liability on the new partner for 
transactions entered into prior to the date when he became a partner. Then, 
again, intermediary cases will occur between these two classes of cases. In 
all of them I think it must be determined by the Court upon the facts, 
whether there has been adoption of the debts of the old firm.” 


In Heddle v. McLaren (supra) it was held, and the facts 
clearly showed, that the debt in dispute was assumed to have been 
taken over, and was all along dealt with as a debt of the new firm. 

One of the cases instanced in the action cited has just occurred 
in Thomson and Balfour v. Boag and Son (Court of Session, Octo- 
ber 11, 1935). Mr. Boag, the then sole proprietor of the defendant 
firm, entered into an agreement with his foreman, Mr. Bruce, by 
which, in consideration of a capital payment by the latter, the par- 
ties agreed to form a partnership. The agreement of partnership 
provided (1) that the partnership capital was to be ascertained on 
a balance sheet to be immediately prepared of Mr. Boag’s business, 
that each partner was ultimately to share equally in the business, 
and that the money contributed by the foreman was to be treated 
as part of his capital; and (2) that Mr. Boag was to realise the 
debts due to him and settle the debts due by him in connection with 
his own business, and to free and relieve Mr. Bruce of all liability 
in connection therewith. 

The new partnership thereupon took over Mr. Boag’s premises 
and stock-in-trade. No balance sheet was drawn up as provided 
for by the agreement. The change of firm was never advertised. 
The capital contributed by Mr. Bruce was used by Mr. Boag to pay 
creditors of the old business, and Mr. Bruce paid a further £50 
to meet current wages. Mr. Boag controlled the bookkeeping and 
financial side of the new business, Mr. Bruce taking charge of the 
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practical side. Despite protests by Mr. Bruce, no new bank 
account was opened till five months elapsed, so that prior to this 
being done it was impossible to trace what sums paid into the bank 
came from debtors of the old firm and what sums came from debtors 
of the new firm. New books were opened by the new firm, but 
kept improperly. No general cash book was kept. In rendering 
accounts no distinction was made between work done before and 
work done after the commencement of the new partnership, and 
no allocation was made of moneys collected as between the old and 
the new firm. 

In the action referred to the new firm and the individual part- 
ners of it were sued by creditors of the old firm for payment of an 
account incurred prior to the new partnership. The judge of first 
instance decided against the defendants for payment of the sum 
sued for, but on appeal his judgment was reversed on the ground 
that in the circumstances, and in particular having regard to the 
fact that Mr. Bruce, the new partner, made a considerable contri- 
bution to the partnership capital, it could not be inferred that the 
new firm had assumed liability for the old firm’s debts. 

At first sight the case would appear a strong one for inferring 
liability against the new firm, but the result emphasises the whole- 
some rule that old creditors seeking to recover from the new firm 
must set up an agreement. As it is tersely put in Lindley (9th 
Edn., p. 276): “In order to render an incoming partner liable to 
the creditors of the old firm, there must be some agreement, ex- 
press or tacit, to that effect entered into between him and the credi- 
tors, and founded on some sufficient consideration. If there be any 
such agreement, the incoming partner will be bound by it, but his 
liability in respect of the old debts will attach by virtue of the new 
agreement, and not by reason of his having become a partner.— 
The Accountant, London, December, 1935. 


IS FRAUD EASY? 


The following challenging contribution is taken from The 
Accountant (London, August 29) : 


We have been reading with interest a novel by Mr. Frank 
Tilsley called J’d Do It Again, and the particular cause of our 
interest is the author’s choice of a theme. The hero is a cashier- 
clerk in a City mercantile office, a man of intelligence and imagina- 
tion, condemned to exist on a wage of £3 a week; a man with a 
contempt for his employers, whose business ideals are very dis- 
tinctly “shady.” Against a background of domestic felicity the 
idea of playing the firm’s own game against themselves a little 
better than they play it themselves, by indulging in petty peculation 
of their funds, is presented as a morally justifiable means, almost, 
of making them pay the salary their employee feels he deserves. 
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First, he takes advantage of the fact that the firm makes large pur- 
chases of goods, paying for them a gross figure against which a 
cash rebate is later received. Apparently no names are attached to 
these receipts in the books (income tax is vaguely hinted as the 
reason ), and it was not a very difficult matter to pocket a particular 
item (£8/3/- to be exact), and to make no corresponding entry, 
particularly as “the only check on them is not an auditor’s check, 
but the manager’s ; every quarter I have to give him a list of all the 
cash purchases we have made, and another list of all the rebates I 
have received, and he sees that the rebates average one per cent. 
of the purchases.” When it became necessary to furnish this rather 
dubious “proof” of the books, resort was made to another lucky 
chance. The travellers who make the cash purchases are given 
round sums of money, out of which they finance their transactions, 
and the delinquent resorted to the entry of a fictitious payment £15, 
out of which he banked the £8/3/- previously misappropriated. 
The accountant reader will at once perceive that this only shifts 
the difficulty, for the £15 has still to be accounted for. The author 
here invokes the long arm of coincidence, for one of the travellers 
suddenly absconds, and our hero promptly charges the £15 against 
him, thus successfully covering his own wrong. Becoming bolder 
by this good fortune, he now takes advantage of the firm’s habit of 
drawing round sums for office cash by obtaining a signature to 
cheques which are larger than necessary by at least £10. When he 
later repays the £10 to the bank, the deposit actually consists of a 
cheque received (the amount of which is stolen), together with a 
small amount of cash. Finally, when the imprest system is at 
last installed in the office, making the lastnamed fraud impractic- 
able, our hero resorts to the risky game of altering up the reimburse- 
ment cheques by £10 (after signature), keeping his bank balance 
right by over-entering other cheques in the cash book on the calcu- 
lation that the auditors will make test checks only. The auditors 
do not discover these matters, and the frauds run on a full year. 
At last a mysterious summons to an interview with the managing 
director arrives, and our hero fears the worst, but actually the 
purpose of the summons is to compliment him on the assiduity 
with which he has evidently been performing his duties in the past 
year, and to raise his salary to £5 a week. 

The object of this book seems to be to show that fraud is easy 
and that audit is useless; but we find it a little difficult to believe 
that auditors would be blind to the very seriously defective system 
in this particular office. In any case, too, we are quite sure that 
the firm itself was “asking for trouble,” and that the particular 
cashier was saved, at least once, by a most extraordinarily lucky 
accident. We are inclined to agree that fraud (on a small scale) 
is easy where easy conditions are created, but we also think that if 
the hero were to carry out his boast, “I’d do it again,” he might not 
again be so well favoured by good fortune. 
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FUNDS IN CHANCERY 


SHARE OF CHARLES DicKENS’s SON 

Letters of administration were granted yesterday which will per- 
mit of an application to the Chancery Court in England for payment 
out of about £3,000 to certain beneficiaries under the wills of 
Edward Bulwer Lytton Dickens, formerly of Moree, and Con- 
stance Dickens, his wife. 

Edward Dickens, the youngest son of Charles Dickens, the 
novelist, migrated to Australia and settled in New South Wales. 
He became a member of the Legislative Assembly, and died at 
Moree. His wife was the sole beneficiary under his will. When 
she died she left a very small estate, but her will contained a clause 
by which she said, “Anything that might come to me through my 
late husband’s estate” she gave to Emma Blanch Braughan, of 
Broken Hill, and Clare Evelyn Hadfield, of England. 

After the death of Charles Dickens, his widow sold for £40,000 
her rights in the unpublished Life of Our Lord, of which he had 
given to her and each of his sons a copy. On this being published, 
litigation ensued in the English Courts, it being claimed that the 
children were entitled to share the proceeds of sale. It was held 
by the Courts that the children were entitled in certain proportions, 
and the share passing to the estate of Edward Bulwer Lytton 
Dickens, then deceased, was placed in Chancery. 

The formal steps taken at this side of the world to claim the 


bequest contained in the will of Constance Dickens have been 
rather complicated, in an administrative sense, but the situation now 
is that Elder’s Trustee and Executor Company, of Adelaide, the 
executors of the will of Mrs. Braughan, of Broken Hill, and admin- 
istrator of the wills of Edward and Constance Dickens, can now 
apply to the Chancery Court. 


7/10/36. —Sydney Morning Herald. 


BOSCH WILL 


Larce GIrts TO UNIVERSITY 
Bequest to Sons 

Application was made in Equity for an order increasing the pro- 
vision made by the late Mr. George Henry Bosch for the main- 
tenance of his two sons. 

The University of Sydney opposed the suggestion that the fund 
of £15,000 set aside for each of the boys should be increased to 
£25,000, at the expense of a bequest to the University. 

Mr. Bosch, a merchant, of Sydney, died in August, 1934, leav- 
ing his widow and his two sons, Henry and Edward, now aged five 
and three years respectively. His estate was sworn for probate 
at £257,045. During his lifetime he had made gifts of upwards 
of £220,000 to the University of Sydney for the Medical Faculty. 

By his will Mr. Bosch left his widow a pecuniary legacy and an 
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annuity of £800, and directed his trustees to set aside £5,000 for 
the purpose of providing her with a residence. This provision for 
the widow was, by consent, increased by the Court, an order being 
made in November last, by which £20,000 was conveyed to her 
free of duty, and her annuity was increased to £2,000 a year. 

For his two infant sons, Mr. Bosch directed that his trustees 
should set aside £15,000 for each, applying the income at the trus- 
tees’ discretion for the education, maintenance and advancement of 
the boys until they should attain an age of 25, when corpus and 
accumulation should vest absolutely. 


New Will Planned 


There was evidence that Mr. Bosch had discussed with his 
solicitor the terms of a new will he wished to make. One of the 
things which exercised his mind was the provision he had made for 
his children. Another was the form in which certain forfeiture 
clauses in his will relating to their inheritance were drawn. 

Before the drafting of a new will to meet his wishes had been 
completed, Mr. Bosch died. 

Mr. Mason, K.C. (for the application made on behalf of the 
two boys), suggested that the Court should increase the fund to be 
set aside for each son to £25,000, and that the Court should amend 
the will by deleting the forfeiture clauses, one of which, he sub- 
mitted, was probably bad, and the other likely to cause grave hard- 
ship. The addition to the sons’ funds suggested would come from 
the residue of the estate, which, by the will, passed to the University. 

Mr. E. W. Wickham (for the University of Sydney) said that 
it was impossible for the Senate. of the University to consent to the 
giving away of funds which had been bequeathed to the University. 
In any event, he submitted, the applicants did not come within the 
Testator’s Family Maintenance Act. It could not be said that two 
boys for whom £15,000 each had been left—who, on reaching 25 
years would have incomes of £600 a year—had been left without 
provision. 

Mr. Justice Nicholas said that he had no jurisdiction to increase 
the funds as asked. He would order, however, that the forfeiture 
clauses be deleted, and would direct that, in their place, a clause be 
inserted giving power of advancement to the trustees. 

24/10/36. —Sydney Morning Herald. 
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Constructional Costing 


By W. S. RICHARDSON, A.F.I.A. 


Cost Clerk, Engineering and Water Supply Department, 
South Australia 


In dealing with this subject, an attempt will be made to determine 
the essentials of cost accounting and their application to engineer- 
ing construction works. 

The Engineering and Water Supply Department offers unlimited 
scope for costing purposes, and the general introduction of costing 
principles has already been instrumental in effecting large econo- 
mies on construction works and in mechanical shops. 

The activities of the Department embrace: 


. Sewer construction ; 

. Sewage treatment works ; 

. Water reticulation schemes ; 

. Reservoirs ; 

. Flood-water schemes; 

. River Murray works; 

. Mechanical shops ; 

. Pumping and ejector stations; 


and many other works in the nature of public utilities, with their 
necessary operation and maintenance work. 

In this article, however, I must confine my remarks to the sub- 
ject of Constructional Costing, and I will refer in particular to 
construction works in connection with the disposal of sewage. 

From the accompanying organisation chart for sewerage con- 
struction, the important position of the Cost Office in relation to the 
other functional units of the Sewerage Branch will be seen. 
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Direct contact with the construction gangs is maintained, in 
order to obtain the data for the statistical cost statements and 
reports which ultimately are sent to the engineers and those con- 
cerned, represented by the dotted lines on the chart. 


Advantages of Cost System 
The principal advantages of an efficient and effective construc- 
tional job costing system are: 


1. The engineer is placed in possession of facts and figures 
that enable him to effectively control by scientific methods 
the progressive and total costs of each individual section or 
unit, as well as the job as a whole. 

2. To scientifically gauge from such costs the efficiency of the 
work from the point of view of material, labour and expense. 

3. To take any action necessary to obviate losses occurring 
through inefficient workmanship, waste of materials, and 
the adoption of ineffective methods of operation. 

4. The engineer is enabled, by a comparison of estimated and 
actual costs during the actual progress of the work, to know 
whether or not he can complete the whole job for the 
amount of money provided. 

5. To make effective comparisons of the efficiency of the sev- 
eral gangs working under similar conditions. 


The methods adopted in the Engineering and Water Supply De- 
partment for achieving such results will be dealt with in this 
article. 

Some of the reasons for high costs in engineering construction 
works in the past have been: 

(i) Faulty management of material, plant, equipment and men. 
(ii) Lack of proper standards of performance by which the 
ability of the workers can be gauged. 

A good costing system should present reports and statistical cost 
statements for the guidance of the engineer, and therefore the Cost- 
ing Branch must design its reports and cost statements in such a 
way as to register the facts desired by the engineer, and to serve 
as a guide in determining the efficiency of the various methods or 
processes introduced. 


Engineer's Viewpoint 

It is the incidence of expenditure which is important from the 
engineering viewpoint, and the knowledge of qualitative and quan- 
titative factors which is acquired from the cost findings. 

In order that the Department as a whole may function along the 
most efficient and economical lines, it is of paramount importance 
that co-operation should exist between the Accounting and Profes- 
sional Branches of the Department. 

It is to the constructing engineer that we must look to get the 
job done efficiently and economically, and his problem of efficiency 
and economical construction concerns: 








; 
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1. Effectiveness of labour. 
2. Elimination of waste in material. 
3. Control of plant and machinery. 


It is to the Costing Section that the constructing engineer must 
look to obtain specific and reliable data to determine the facts and 
serve as a guide to contemplated action before efforts can be made 
to effect economies. 

An underlying principle in connection with furnishing cost state- 
ments for engineers is that they must be co-related to the financial 
accounts, or, in other words, they must agree or balance with the 
cost account, termed in Government Departments the “debit 
order.” 

Agreement with the financial transaction is maintained in order 
to ensure that neither more nor less than the total expenditure has 
been apportioned to the various cost headings. 


Past and Present Methods 


There are two methods for finding out where difficulties arise 
and losses occur. 

The old method is by personal observation, and the new method 
is by comparative analysis. Complete personal observation by the 
engineers is physically impossible ; therefore, a scientific system, or 
method of control, must be introduced to enable them to carry out 
their responsibility effectively, and such a system of costing becomes 
the barometer of constructional activities. 

The operations of workmen are analysed into their various func- 
tions with a view to detecting and eliminating those which are 
unessential and wasteful of effort. 

The purpose of cost accounting is primarily analytical. Standards 
of efficiency are created, individual effort must be analysed, move- 
ments of material must be properly governed, and waste must be 
located and stopped. 

Most frequently it will be found that high costs of construction 
are due to the accumulative effect of small things having little signi- 
ficance separately, and which, generally speaking, are the outcome 
of an unintentional disregard for the relative importance of minor 
matters. 

A big factor in the effectiveness and accuracy of the whole system 
of costing is the detail which must be paid to the small items referred 
to above, as the real value of cost findings lies in the intensity of 
elucidating detail, thus detecting the inefficiency of organisation 
and control. 

The art of constructional costing consists in tracing expenditure 
on the three main elements of cost, viz. : 


Material ; 
Labour; 
Expense ; 
in relation to a specific unit of service or function. 
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Cost and Expenditure 


A clear conception, however, must be formed of the difference 
between the two terms, “cost” and “expenditure.” 

The term “cost” is not convertible with the term “expenditure,” 
although it is generally accepted as being synonymous. Expendi- 
ture is a term simply denoting the transfer of the money without 
any reference to the quantitative relation of the commodities in- 
volved in the transaction. In contra-distinction, the term “cost” 
does take cognisance of the quantitative relation, and, therefore, 
the term may be said to be relative in its application. 

As stated previously, the main problem of the constructing 
engineer is to get the job done efficiently, and as economically as 
possible. The solving of this problem fixes the real objective of 
costing. 

The objective of costing is to supply statistics which show clearly 
the results obtained (as the job proceeds) from the labour, plant 
and material supplied, to assist the engineer in keeping costs as 
low as possible. 

It is contended that this objective will be best attained by: 

1. Supplying progressive time-work ratios. 
2. Control of material consumption by schedules of known re- 
quirements. 
The main problems are the time-work ratios, as these are by far 
the highest variable factors in the cost, sometimes the only 
variables. 

Concisely, the effectiveness of labour in obtaining the output 
must be clearly revealed by the costing data. 

Costing commences after the design of the works has been 
approved, and the plans and specifications drawn up. 


Source of Supply 

The most careful planning of a cost system, however, does not 
eliminate the personal element in making the original records. 
These records, therefore, must be accurate, because the whole 
superstructure of costing is built upon the original records concern- 
ing material used and labour employed. 

As in all information, the important point is its source of supply, 
and with constructional costing the timekeeper fills this very impor- 
tant post. 

Statements compiled from imperiect data are false and mislead- 
ing, hence the value of good, reliable timekeepers at what is termed 
the source of supply. 

On receipt of the necessary authority from the Minister, a debit 
order is issued, classified under Treasury debit, ledger account, and 
subdivision of ledger account. 

This authority is accompanied by a copy of the detailed estimate, 
from which the list of cost headings is compiled and supplied to 
the timekeeper, or clerk of works, as he should be correctly termed. 
These cost headings form the basis for segregating the time of the 
men employed and recording the issue of materials. 
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Man-Hour System 

The time of each man is entered daily by the timekeeper on a 
weekly time-sheet, which also shows the hours worked on each sec- 
tion of the job. 

Under careful supervision, it is considered more economical to 
work on average man-hour rates, in regard to particular works, 
than to continue the old method of ascertaining the actual cost of 
the various processes by numerous calculations for each employee. 
Where certain classes of work or unproductive items necessitate 
considerably higher margins of pay, such higher rates are applied 
to the time recorded against the particular work. 

The pay-sheet and a summarised apportionment of the man-hours 
on each section of the work are prepared on the job each week, the 
pay-sheet being debited by the timekeeper. The man-hours on the 
apportionment and the pay-sheet must agree. The timekeeper 
ascertains the man-hour rate for his gang, and extends it against 
the various man-hours on the apportionment of labour, balancing 
his final figures with the total of the pay-sheet. 

Detailed plans of the work to be carried out are supplied by the 
Designing Engineer and Chief Draftsman, and, from such blue 
prints, the timekeeper works up his measurements and records 
them progressively in a special measurement book, subdivided 
under the various cost headings and under convenient units of 
measurement—i.e., the cub. yd., the lin. ft. 

The units of cost for each function or service must be pre- 
determined. 

Each fortnightly period the timekeeper totals his measurements 
and inserts the quantities on his apportionment of labour. 


Machines 

Machinery returns are also submitted each week by the time- 
keeper, setting out the actual measurement of work performed by 
the machines, and showing the times for working, idling, travel- 
ling, repairing, oiling and greasing, etc., and the nature of the 
ground or any other special features. 

The time of the driver and his assistants is charged direct to the 
job, and not to the machine, leaving purely a machine-rate for 
hiring to the’ works, such being a pre-determined hourly rate com- 
puted after taking all costs of running the machine into con- 
sideration. 

Idle time of machines is not charged out to works, as it is con- 
sidered that the costs of some jobs, through no fault of their own, 
would become unnecessarily inflated, and at the same time prevent 
useful comparisons being made. It would also impair the accuracy 
of the costing data to be used for future estimating purposes. 

Such idle time, however, is taken into consideration when pre- 
determining the hourly machine-rate for hire. 

Accompanying the machinery returns, the timekeeper supplies 
the necessary transfer notes for debiting the job and crediting the 
running account of the machine. 
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The cost clerk oversights the debiting, inserts the hire-rates, and 
takes out the machine cost, which is added to the labour cost of the 
particular function or process concerned on the cost sheet. 

Although the actual measurements are shown on the machinery 
returns, which are ultimately entered into the statistical records of 
the machines, the measurement shown on the cost sheet is often 
appreciably less. This may seem paradoxical, but a simple illus- 
tration will help to make the position clearer. 

Examples: To lay a 9 in. diameter sewer pipe it is necessary to 
have a trench 1 ft. 9 in. wide, and if hand excavation was employed 
only 1 ft. 9 in. would be taken out. The constructing engineer, 
however, has a fairly good idea that he can do the work cheaper by 
the use of a machine, the narrowest width that it will take out being 
2 ft.3in. Now, if the machine is given credit on the cost sheet only 
for what is actually required, viz., 1 ft. 9 in., the engineer is in a 
position to see whether his previous contention that the machine 
excavation would be cheaper than hand excavation was correct. 

Similarly, the backfilling machine would only get credit on the 
cost sheet for 1 ft. 9 in., and in each instance this quantity can be 
conveniently offset against the estimate in which quantities would 
only be for what was actually required. 

At the same time, the engineer is supplied with statements show- 
ing the actual performances of the machines. 


Preparation of Cost Sheet 

The cost clerk is then in possession of enough data to prepare 
the labour cost sheet, which is set out under the headings of the 
cost estimate, the fortnightly costs in man-hours and total money 
values and quantities being inserted from the apportionment of 
labour sheet supplied by the timekeeper. 

The fortnightly figures are then added to the previous total cost 
column and the progressive cost to date is arrived at. 

The total quantities from the progressive cost to date column are 
then transferred to the estimated side of the cost sheet and the 
estimated unit rates inserted. 

The cost sheet is then handed to the comptometriste, who com- 
putes the unit costs in man-hours and money values for both the 
periodical and progressive costs, extends the estimated money 
values and totals the cost sheet. 

The engineer can now see at a glance the estimated and actual 
labour cost of the work to a particular point and where savings 
and losses have occurred. 

On the labour cost statement the engineer is also supplied with 
the average depth at which the gang was working for the fortnight, 
the progressive average depth, the numerical strength of the gang, 
the man-hour rate and any other information as requested by the 
engineer. 

Where a number of gangs is engaged on work of a similar nature, 
the cost clerk prepares unit cost summaries in man-hours and 
money values and shows the percentages of productive and unpro- 
ductive labour of the respective gangs. 
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Should there be any marked variations from the standard cost 
the attention of the engineer is immediately directed to it. 

The cost period ends on a Saturday, the pay-sheets and cost data 
are received on Tuesday morning and the cost sheets and unit 
cost summaries, etc., are available for the engineers on Thursday. 

The totals of all cost sheets aré balanced with the financial 
records of the Department before being submitted to the engineers, 
and, where schemes which have previously been submitted to and 
approved by the Public Works Committee are in operation, the 
cost sheets are grouped so as to show not only the costs of indi- 
vidual gangs but the Public Works scheme as a whole. 

Copies of cost sheets are supplied to the Engineer-in-Chief, the 
Engineer for Sewerage, the Engineer for Water Supply, the 
Designing Engineer and Chief Draftsman, the Supervising Con- 
structing Engineer, the General Foreman and the Secretary and 
Accountant of the Department. 

Awards of the Arbitration Court upset the money unit costs and 
practically destroy their value from an estimating point of view, 
therefore, the unit-time costs are very valuable for estimating 
future work. The basis of wages paid is time worked, and the basis 
of labour estimates is estimated unit-time costs multiplied by the 
prevailing rate of pay multiplied by the quantity of work to be 
carried out according to the plans and specifications. 

All labour costs are dealt with before material costs, as it is 
recognised that labour is the item that is most likely to cause 
excessive costs if not closely watched. 

Some of the many advantages to be derived from labour con- 
struction costs are: 

1. Enables comparison of similar work on different gangs to 
be made. 

2. Reveals fluctuations of unit costs in man-hours from one 
period to another. 


3. Affords data to ascertain the reasons for such fluctuations. 

4. Permits comparison of hand labour with piecework or 
machine work. 

5. Enables engineers to estimate savings were work carried 


out by different methods. 

6. Affords excellent data for future estimates because the time 
taken to do a job is available. 

7. Cost sheets permit a comparison with estimated rates and 
gradually standards are evolved by which the ability of 
workers is gauged. 

8. The exact cost of a job at any particular stage can be given 
as well as its estimated cost to that stage. 

9. The moral effect on foremen and workmen alike is most 
pronounced, resulting in speeding up of work with greater 
efficiency. 

10. Cost reduction by cost control, making more work possible 
for the same outlay. 
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Materials 

Cost sheets for materials and other overhead charges are pre- 
pared every four weeks. 

The timekeeper requisitions for all materials required for the 
job, which are supplied from the Depot Suspense Stores, ordered 
direct from contractors or the chief storekeeper, or manufactured 
in the mechanical shops. 

Each gang has a suspense consumable stores account to which 
all stores and materials are primarily charged. 

As the job proceeds, the job foreman authorises the issue of all 
materials by means of the “issue-slip” book to the various cost 
headings or machine debit orders. 

A Consumable Stores Ledger is kept by the timekeeper, in which 
he records the quantities only of all stores transactions, posting 
receipts from the contractors’ cartnotes or suspense store requisi- 
tions and issues from the “issue-slip” book. 

Once a month, at the end of the costing period, he summarises 
the distribution of stores and prepares transfer notes debiting the 
various job cost headings or machine working accounts and credit- 
ing the consumable stores account. 

The transfer notes are priced by the cost clerk, extended and 
totalled by the comptometriste, who also computes the on-charges. 

From these transfer notes the materials cost sheet is prepared, 
particular attention being paid to the quantities of material used 
per unit of cost. 

Thus it will be seen that only the actual materials used on a job 
to a particular date are brought to debit in the financial records 
against such job. ; 

In the cost office an itemised card control for all stores on each 
job is kept on the bookkeeping machine, and, from this source, the 
receipts and issues on the job are checked by the cost clerk on his 
periodical visits to each job when stock is taken and stores account 
balanced. 


Expense 

The element of expense on construction works as a general rule 
does not bear any specific relation to any specific function or process, 
nevertheless it must be brought to account in the process of arriv- 
ing at the progressive cost of a job. 

Transport charges are brought to debit each fortnight by means 
of hire charges on the basis of mileage travelled by the various 
motor vehicles used. 

Administration, holidays, insurance, hire of tools and small plant 
are brought to debit against the job by a percentage charge on all 
wages, the necessary credits being made to separate special accounts 
which take debit for these charges. 

Hire charges for the use of timber, being used as constructional 
plant, are brought to debit against the various jobs according to 
the quantities in use, the nature of the ground and the methods 
used for driving it. A separate working account is kept for this 
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item of constructional plant, which takes debit for depreciation and 
saw-bench charges and credits for hire to the various jobs. 

Labour costs in total are amalgamated into the material and 
expense cost sheets, thereby providing the total cost of the job. 

A total costs summary of estimated and actual expenditure, 
divided into the three elements of cost, for all current works is 
prepared once a month for the guidance of the engineers. 


Conclusion 

Finally, one asks: “Is it worth while?” For the answer may I 
be permitted to quote from the report of the Public Service Com- 
missioner for the year ended June 30, 1933, in connection with 
the Engineering and Water Supply Department: 

“The accounting staff has performed additional work which includes the 
preparation of detailed costs of construction work for the guidance of 
engineers. As a result of being supplied with detailed costs of construction 
work the engineers have been enabled to: 


1. Closely analyse the various phases of the work. 
2. Compare the costs of similar work in different gangs. 
3. Adopt methods which have reduced the costs of the work. 


“Tt is estimated that on the basis of 1929 costs and after allowing for a 
25 per cent. reduction in wages the costs for sewer work performed in the 
year 1932-33 showed a saving of not less than £25,000.” 

The Auditor-General in his annual report for 1932-33, made 
the following comments : 

“Costs of Construction—A feature to report is the substantial reduction 
in labour costs. To illustrate this comparable costs of laying sewers in 1929 
and 1933 are shown. Allowing for the fall in wages it will be seen that 
improved departmental organisation, supervision and administration have 
been responsible for a reduction of approximately 25 per cent. in labour 
costs of construction. This very satisfactory result is in no small measure 
due to the practical application of up-to-date and accurate costs now obtained 
from the reorganised costing section. 

“These reduced costs, plus those for materials, make possible more work 
for the same outlay, and also make possible a greater outlay in the form 
of work and extensions that would not be undertaken if costs were higher.” 

Surely these comments by such authorities are sufficient to allay 
any doubt that may exist in our minds as to the real advantages 
to be gained by a rigid application of scientific detailed costing 
methods. The value and importance of such work must be gauged 
from the wonderful, if not amazing, results achieved in so short 
a time. To the application of such methods must be given a large 
amount of credit for the additional amount of construction work 
that has been enabled to be undertaken because of the large savings 
effected. 

It is an old economic axiom that the demand for goods is in 
inverse ratio to the price, or, the higher the price the more limited 
becomes the opportunity for sale. 

And so it is with Government construction works provided for 
by loan moneys. Unless an estimate for a scheme can be brought 
down to a level whereby the revenue to be derived therefrom will 
return the necessary percentage required by the Government for 
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reproductive works, the scheme will in all probability be turned 
down. 

The alternative, therefore, to low construction costs is a severe 
curtailment of construction works, which is detrimental to the 
Government and taxpayer alike. 

Might I add in conclusion the futility of setting up an elaborate 
mechanism for costing unless the information is absolutely reliable 
and promptly available. 

It should be remembered that costing is a progressive science 
and research, development and change are continually working to 
improve its methods and technique. 





The Preparation of Lease Agreements 
By H. P. HicGInson, L.1.c.a. 


An accountant often finds that he is held responsible for the 
checking of lease agreements presented for the acceptance of his 
principal, and it may be of interest to set out a few points which 
require careful attention and a few additions and improvements to 
the stereotyped clauses which form the backbone of model leases. 
In the examples given I have made the “principal” take the part 
of “tenant.” 

In handling leases of property, the most interesting are those 
which contain a covenant whereby the tenant binds himself to 
spend a stated sum on improvements. 


Description of the Property 

I have frequently noticed in a lease agreement a property simply 
described as (for instance) No. 649 Collins Street, Footscray. To 
avoid disputes the measurements of the land should be given, or 
better still, referred to as “delineated and coloured red in the plan 
endorsed hereon,” which plan should also show the connection to 
the nearest street, which should be copied from a survey of the 
land. In fact any lease of value is worth the three-guinea cost of 
a check survey, particularly where valuable improvements are to 
be made by the tenant, otherwise you may find yourself making 
the improvements partly on the adjoining land, and you will be 
in trouble with the adjoining owner as well as with your landlord. 

A further description of the property should be given by the 
recitation of its title particulars, including the volume and folio 
number of its place in the Register Book. 


The Term 

An interesting variation of the usual bald statement of “a term 
of five years starting January 1, 1936,” is as follows: 

“The term shall be five years at the least, commencing on the 
first day of January in the year nineteen hundred and thirty-six, 
and will not cease (except as hereinafter provided) until one 
month’s notice in writing shall have been given by one party to 
the other.” 
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Advantages of this form of setting out the term are that it makes 
unnecessary the usual clause which provides for “carrying over,” 
and it allows a mutually agreeable landlord and tenant to continue 
after the five-year period on a monthly basis, and yet the obliga- 
tions of the lease continue as strictly binding on both parties as 
they were during the five-year period. In fact the agreement itself 
is still in force, and will not cease until the month’s notice has 
been given. 


To Repair and Maintain 

Take care to limit your responsibility by agreeing only to main- 
tain the property “in as good order and condition as it is at present 
subject to fair wear and tear.” There have been cases where, 
through the unfair wording of this clause, the departing tenant 
has had to spend a considerable sum in putting on a new roof, or 
renewing a whole floor. In addition to “fair wear and tear” there 
should be excepted “damage by fire, storm, tempest, act of God 
or other acts beyond the control of the tenant.” The “other acts” 
referred to could be “bombs dropped from aircraft or explosion 
not the fault of the tenant” (in adjoining premises). 


To Paint, etc. 

A reasonable clause is “to paint, varnish, stain and colour (so 
many times) during the term of the lease all such external and 
internal parts of the demised premises as are usually so painted, 
varnished, stained and coloured.” 


Insurance 

If the tenant has agreed, as a condition of the lease, to effect 
improvements at his own expense, he has a very “live” interest in 
the matter of fire insurance on such improvements and the follow- 
ing items become important: 

1. The policy should be in the joint names of landlord and 
tenant for their respective rights and interests. 

2. There should then be a joint obligation on both parties “as 
often as the said buildings or any part thereof shall be 
destroyed or damaged by fire or smoke or water conse- 
quent upon a fire forthwith to rebuild and reinstate, it being 
mutually agreed that all the money which shall have been 
received by virtue of such insurance shall be applied as far 
as the same shall extend in so rebuilding and reinstating 
the premises, but in the event of the same being insufficient 
for tHat purpose the lessee shall be under no obligation to 
make up the deficiency, and in the event of the same being 
insufficient for the purpose and neither the lessor nor the 
lessee being willing to make up the deficiency this lease 
shall be forthwith determined whereupon the proceeds of 
the insurance shall be divided into ten (the number of years 
of the term) equal parts, of which the lessee shall be entitled 
to receive as many parts as correspond to the number of 
years (taken to the nearest year) between the date of the 
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fire and the date of the end of the agreement, and the 
lessors shall be entitled to the remainder thereof. 

(It may be questioned here why the money received from 
insurance should be insufficient to rebuild because the 
amount of insurance should always be up to the full insur- 
able value, but the fact remains that building costs vary, 
and it is difficult to exactly estimate whether at any par- 
ticular time a building is over- or under-insured. This is 
an interesting subject and could be enlarged upon.) 


Suspension of Rent after a Fire Pending Reinstatement of 

the Premises 

The usual suspension clause provides that the landlord will, as 
soon as possible, reinstate the premises and the rent will be sus- 
pended while he is doing so. But some agreements provide that 
the landlord “at his option may reinstate.” Frequently he has 
sixty days to decide, and he may then decide that it does not suit 
him to reinstate or rebuild because the locality has ceased to be 
suitable for the same class of building. A delay of this kind leaves 
the tenant hopelessly tied up while waiting for the landlord’s 
decision—he cannot take other premises and his connection may 
be lost and his business ruined by the delay. 

When checking over the proposed agreement the accountant 
should insist that “if the landlord has not, within fourteen days 
from the date of the fire, notified the tenant in writing of his inten- 
tion to immediately rebuild, then the tenant at his option may by 
notice in writing to the landlord determine the lease.” 


(Accidental) Non-payment of Rent 

(It is quite possible for this to happen; for instance, the accoun- 
tant may be away ill.) 

This clause is usually worded dangerously as follows: “If the 
rent shall be unpaid for fourteen days after its due date whether 
demanded or not then the landlord may resume possession of the 
premises.” 

This clause is final, whereas if a tenant breaks any other clause, 
Section 146 of the Property Law Act 1928 provides that the land- 
lord must first serve a notice on the tenant requiring him to remedy 
the breach. But with the default of rent the only way a tenant can 
get relief from a landlord’s repossession is to apply to the Court, 
setting out the reasons (oversight, etc.) and proving that the rent 
has since been tendered. The Court, if it considers the excuse 
a genuine one, will then grant the relief. This, however, costs 
money, and the danger of an oversight in the matter of a rent 
cheque can be overcome by drafting the clause in the following 
manner, to which no reasonable landlord should object: “If the 
rent be unpaid for fourteen days after the due date, and if the land- 
lord shall have sent a demand by registered letter, and the tenant 
shall not have paid the same within three days after service of such 
demand, then the landlord may resume possession.” 

That will give the office fair notice of the dangerous position, 
even if the accountant is still unavoidably away from his post. 
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Condemned or Resumed Premises 

In the case of a long lease, and if the tenant has a financial in- 
terest in the buildings, he should stipulate in the lease agreement 
that if any compensation be payable by the authority which is con- 
demning or resuming, then such compensation shall be shared by 
both parties to the lease in proportion to their respective rights, to 
be calculated on the unexpired term at the date of such condemna- 
tion or resumption. 


Destruction of Premises Other than by Fire (for instance, 
Earthquake, Explosion, Riot or War) 

It may be, when a tenant has a long lease of a valuable trading 
position, that his premises are destroyed, and his landlord, not 
having been insured against this particular form of disaster, is not 
in a position to rebuild. This clause should read as follows: “If 
the premises shall be destroyed by any means other than fire, not 
covered by insurance, and the landlord shall be unwilling to rebuild, 
then the lease shall, at the option of the tenant, be forthwith deter- 
minable, provided, however, that if the tenant is desirous of rebuild- 
ing the premises at his own expense, then he shall have the right so 
to do, but such rebuilding shall be carried out in such a manner 
that the new building shall be as near as possible to the same 
design, and of the same kind of materials, as the original building, 
and the work shall be done in a manner satisfactory to the landlord 
or to his architect.” 


Tenants’ Fixtures 

It is usually not advisable for the tenant to provide any clause 
relating to his fixtures, because the Landlord and Tenant Act pro- 
tects the tenant very fully, and any specific reference to fixtures in 
a lease agreement may only have the effect of restricting the bene- 
fits already provided by the Act. 


Extension of Term 

A suggested wording of this clause is as follows: “Subject to the 
due performance by the tenant of his obligations under this lease, 
and provided that the tenant shall during the currency thereof give 
to the landlord previous notice in writing, the tenant shall have the 
right to an extension of the term of this lease for a further period of 
five years, so that this agreement shall then read as though its 
original term had been ten years, commencing on the Ist day of 
January in the year nineteen hundred and thirty-six, and terminat- 


ing on... . but in all other respects the agreement shall remain 
unaltered save as to this right of extension.” 
Seal 


It is always advisable to have leases signed, sealed and delivered. 


I have dealt with the agreement mainly from the tenant’s view- 
point, and the clauses suggested may in some cases become the sub- 
ject of compromise with the landlord. However, I have not found 
landlords, as a rule, difficult to agree with; they have their worries, 
too, and a first-class tenant is an asset. 
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Bankruptcy Section 
Edited by A. H. OutHwalre, F.c.A. (AUST.) 


PAYING OUT THE SMALL CREDITOR 


Many business ships drift upon the rock of bankruptcy, not as 
the result of the storm and stress of trade, or of any inherent defect, 
but as the outcome of careless or incompetent navigation. As these 
are considered to be worthy of salvage, and capable of being set 
afloat upon the calm sea of indefinitely postponed realisation, the 
trustee is directed to carry on until the ship is proved well found, 
and can be sold, not as a derelict, but as a seaworthy craft. This 
carrying on of a business of the kind is generally fostered by the 
larger creditors, who have most to lose by an early forced realisa- 
tion, and most to gain by the trustee’s trade, his purchases for the 
business being by unwritten law allocated amongst the creditors as 
nearly as may be in proportion to their respective claims against 
the estate. The creditor whose claim is small, and who thus re- 
ceives a proportionately low percentage of the trustee’s trade, would, 
as a rule, prefer to see the estate wound up. His stake is not large, 
and he thus has little to gain by postponed and better realisation, 
whilst, on the other hand, he has little to lose by forced sale, and at 
least has finality and the use of the dividend, such as it may be, in 
his own business. 

If he suffers, however, he suffers in silence, for there is a tacit 
understanding that the big creditor of one estate is the little credi- 
tor of another, and that too much criticism of the methods of big 
Mr. A by little Mr. B may result in unpleasant retaliation when A is 
little and B is big. The larger creditors, however, as a rule, are pre- 
pared to listen to reason, and do not unjustly use the weight of their 
majority in value voting power. They seek means, therefore, to 
settle with such of the smaller creditors as may be impatient of inde- 
finitely prolonged postponement of realisation. This will take the 
form of a cash payment of so much in the £ of their claims as they 
might be expected to receive upon a forced realisation, and may be 
effected by either of two methods. One is by purchase of the claims 
of the smaller by the larger creditors, but although this has the 
advantage of a prospective profit upon the purchase if the antici- 
pated benefit from carrying on the business is realised, it is unpopu- 
lar for the reasons, firstly, that the larger creditors have enough at 
stake already without taking the further risk of losing hard cash; 
and, secondly, that finance of this kind does not form part of their 
general trade policy. The other, and more popular, method is to 
raise funds in the estate by collection of book debts or reduction of 
stock down to the lowest possible limit, by realisation of some other 
asset, such as freehold property, which will not affect the business, 
or even by accumulation of profit from the business. If sufficient 
funds can be raised by any or all of these methods, an offer can be 
made by the trustee to pay a compromise of so much in the £ of 
their claims to creditors of less than a fixed amount. The limit of 
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amount under which a creditor’s proof of debt must fall to entitle 
him to take advantage of the offer will be determined partly by the 
amount of cash available for the compromise, and partly by con- 
sideration of the question of what amount fixed as such limit will 
reduce the remaining creditors to comparatively few in number and 
of substantial amount. 

Authority for such an arrangement is not prominent in the Act, 
but may be found in the cumbersome and much-discussed Section 
84, Sub-Section (1) (j) of which reads as follows :— 

“Eighthly, in payment of such preferences, priorities or advantages in 
favour of any creditor or group of creditors, as regards any other creditor or 
group of creditors ...as are passed by a special resolution of creditors at a 
general meeting, the notice convening which contains a copy of the resolution 
to be submitted. Provided that,” etc. 

It need hardly be pointed out that the compromise to have the 
warrant of authority conferred by the section must fall within the 
meaning of the word “advantage.” That is to say, it cannot be 
forced upon any creditor, but must take the form of an offer in 
favour of a particular group of creditors (those whose proofs are 
less than X ), which may be accepted by any creditor of that group, 
and the very acceptance of which will constitute evidence that the 
creditor considers the compromise an advantage as regards the 
other group of creditors whose proofs are in excess of X. 


FAILURE TO KEEP BOOKS. SENTENCE OF TWO 
MONTHS’ IMPRISONMENT 


That the offence of failure to keep proper books of account within 
the meaning of Section 209 (g) of the Act is regarded as serious by 
the Court is becoming increasingly evident by reports of substantial 
terms of imprisonment, imposed even in cases where no very con- 
siderable sums are involved. 

The following is a report by the Sydney Morning Herald of a 
recent case before his Honour Mr. Justice Lukin: 


“Leslie Francis Carter was sentenced to two months’ imprisonment for 
failure to keep books of account of his business transactions and financial 
position during a specified period within five years immediately preceding the 
date of his bankruptcy. 

“His Honomr said that the bankrupt incurred liabilities of nearly £800, for 
which he furnished no satisfactory explanation. Subsequently, his amount 
of losses unexplained was reduced to £470. 

“The Act, said Mr. Justice Lukin, imposed a statutory duty on every per- 
son in the community carrying on business to keep proper books of account. 
It aimed at the discovery and detection of fraud. It ensured, as far as was 
reasonably possible, the performance of the particular duty of enabling and 
directing the Court to impose penalties. Every business man should know 
that he must comply with that imperative provision. If he did not keep proper 
books of account he must accept the serious and penal consequences that the 
Federal Legislature had thought should flow from that failure. The omission 
occurred sometimes through ignorance, incapacity, indolence or deliberate 
intention to defraud. The present offence was a comparatively small one, 
and it was difficult to say whether bankrupt’s failure arose from ignorance, 
incapacity, indolence or fraud. It was difficult because the bankrupt had not 
kept proper books of account in a period of slightly less than twelve months. 

“His Honour said he took into consideration the bankrupt’s favourable 
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record, his misfortune in having lost an eye, and recent illness. He made the 
sentence as light as he reasonably could do so in the circumstances. He 
directed that, if conveniently possible, the sentence should be served on a 
State farm.” 


LIGHTING THE COPPER WITH £100 NOTES 


To account for the disappearance of £966, a bankrupt lady in 
Sydney recently assured the Registrar that the amount, mostly in 
£100 notes, had, for safe custody, been wrapped up in a brown 
paper parcel, and placed under a mattress, and that during the 
lady’s absence her husband had inadvertently used the notes, brown 
paper and all, wherewith to light the copper. The incredulous 
Registrar expressed disbelief in this somewhat unusual domestic 
incident, and certainly there seem to be some grounds for scep- 
ticism. A wife may possibly have £966 in notes all to her very own 
self, notwithstanding the husband’s presence in the house, but on 
the face of it the thing’s unlikely. She may possibly also depart 
from the house, leaving the husband and the £966 together, but 
again it’s hard to believe. That the husband found the £966 bears 
the imprint of truth, but what doubtless put the lid on any possible 
acceptance of the tale as a whole was the wife’s story that she 
believed the husband’s story that the notes had gone under the 
copper. 





Students’ Section 
Edited by O. R. MacDona p, A.1.c.A. 


STOCK ON HAND IN TRIAL BALANCE 


Students are very familiar with the conventional form of trial 
balance as material for the preparation of statements of profit and 
loss containing the item stock-in-trade on hand at the commence- 
ment of the period, a footnote being added to the effect that closing 
stock is so much. But they are apt to be puzzled when no opening 
stock is shown, and the stock at the end of the period is included in 
the trial balance. 

If the student has a proper grasp of the fundamental principle 
of double-entry bookkeeping—“Every debit must have a credit” — 
he will understand that the debit, Stock on Hand, being already 
in the trial balance, the corresponding credit must also have been 
made. There is, therefore, no need for him to make any further 
entry for the item in the accounts, except to place it, with other 
assets, in the correct place in the balance sheet. The stock will not 
appear in the Manufacturing or Trading Account, which he is 
called upon to prepare, for the proper adjustments in relation to 
it have already been made. 

In the preparation of a Manufacturing or Trading Account, the 
object is to arrive at the gross profit attributable to the particular 
period concerned. Hence, finished goods, work in process, and 
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raw materials, must be segregated, and carried forward to the next 
period. The most familiar form of Trading Account is as under: 


Dr. Cr. 
To Stock at epee .. £4,000 a ee 
» Purchases soe ee » Stock at end << <s e ae 
“ns . 2,000 
» Gross Profit to Profit 

and Loss Account . 2, 





£23,000 £23,000 


The entry “Stock at Beginning” is obtained by means of a 
journal entry: 
ee -- ie te oe os ee ov Ee eee 
To Stock . on -- -- £4,000 


This has the effect of seteiteali dedes the ‘Stock Account. 

When the value of the closing stock has been ascertained the 
journal entry is: 

ae od. weet on a ieee 
To Trading ‘Account .. .. .. -- «- £3,000 

In practice, sometimes no Stock Account 4 is kent, but the stock 
is brought down in the Trading Account as a debit balance, supply- 
ing the starting point for the succeeding period’s Trading Account. 
This may be a convenient method, but it is unsound in principle, 
and tends to obscure the double entry. It is undesirable, also, to 
mingle a real and a nominal account. 

The crediting of the Trading Account with the closing stock 
is actually for the purpose of withdrawing from that account all 
unsold stock and materials, thereby eliminating them from that 
period’s transactions so far as they relate to profit and loss. 

The position is much clearer when the Trading Account is set 
out in the following manner : 





Dr. Cr. 
To Stock at meghaning .. £4,000 DL aa 
» Purchases .. .. .. 15,000 
» Wages .. : 2,000 
~ 21,000 
Less Sto¢k at end .. 3,000 
Cost of Goods Sold .. 18,000 
» Gross Profit to Profit 
and Loss Account .. 2, 
£20,000 £20,000 


This method of setting out Manufacturing and Trading Accounts 
is preferable to the stereotyped form, and its use in general practice 
is steadily increasing. The exclusion of unsold stock from the 
period’s operations is clearly shown. The figure remaining after 
the value of stock on hand is deducted represents the cost of goods 
sold during the period, and on deducting this amount from the sales 
the gross profit is ascertained. 
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What is the explanation of the closing stock appearing as part 
of the trial balance? Merely that its exclusion from the Manufac- 
turing and/or Trading Account has already been contrived. How 
this has been done is usually no concern of the student; it does not 
affect the working of the problem. The nature of the question will, 
however, usually give some indication as to what may be assumed 
to have happened. A possible reason is that a continuous account 
is kept for stock, or for various classes of stock, raw materials, etc. 
If it is a manufacturing concern, Stock Account will be debited with 
the cost of finished goods, while the accounts for raw materials, 
wages, etc., will be credited. Raw Materials Account will be debited 
with purchases of materials and credited with materials used, and 
so on. The effect is that only the actual cost of producing those 
goods that are sold during the period will be brought into the 
Manufacturing Account. 

In a simple trading concern buying and selling goods, Stock 
Account may be debited with all purchases, the credit being to the 
Creditors’ Accounts or to Cash. When goods are sold, the entries 
are of a twofold nature, as follows: 


(a) Purchases Dr. 
Stock Cr. 

(at cost) 
(b) Customers (or cash) Dr. 
Sales Cr. 


(at selling prices) 

The entries for (a) may be made in total, monthly, or at other 
convenient intervals. They have the effect of bringing into the 
operating accounts the actual goods purchased and sold during the 
period, while the balance in Stock Account at any time represents 
the book value of stock on hand, thus supplying a useful check on 
stock-taking. 

The above is given as a simple example of a method that might 
be used, whereby it will be unnecessary to bring the closing stock 
into the Trading Account. With the continuous advance in costing 
systems, combined with perpetual inventories, there is a tendency 
to depart from conventional forms of account. But whatever 
method is used there can be no departure from double entry 
principles. 

In some problems contained in text-books, where the closing 
stock is part of the trial balance, the relative credit has already 
been made to Sales Account, the balance of which actually repre- 
sents the gross profit on sales. In other examples, Purchase 
Account is made up of stock at beginning, plus purchases, less 
stock at end. 

In any problem in which no opening stock is given, but in which 
the value of the closing stock is supplied, the student should pre- 
pare a trial balance, if one is not already made out for him. 

If it is found that debit and credit sides agree without the closing 
stock, it can be safely assumed either that there was no stock at 
the beginning, or else that the opening stock is incorporated into 
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some other account. The closing stock will be brought into the 
Trading Account in the customary fashion. 

If the debit and credit sides agree when the closing stock is 
included as a debit, it has already been excluded from the figures 
applicable to the year’s trading, therefore it must not appear as a 
separate item in the Trading Account. It is then a balance sheet 
item only. 


Snapshots in Executorship Accounts 
III—SALE OF MORTGAGED PROPERTIES 
By Ronatcp A. IRISH, A.C.A. (AUST.) 


The slump in property values arising out of the much-discussed 
Depression resulted in many mortgagors and second mortgagees 
relinquishing their interests in freehold properties to the first mort- 
gagee. In consequence, despite Moratorium legislation, trustees 
of deceased estates found it necessary on occasions to sell properties 
which were a burden on the estate, very often at a loss. 

It is apparent that in certain cases the Trustee would have to 
decide whether the loss on sale of the mortgaged property was to 
be borne by Corpus or Income. His difficulty is increased by the 
fact that mortgage is a secur’ty in respect of both principal and 
interest jointly, so that any loss resulting on the sale of the property 
must usually be apportioned between Corpus and Income in accord- 
ance with the rule laid down in re Atkinson and confirmed by the 
case Cooper v. Cooper. 

These cases indicate the following basis of apportionment of loss: 

The principal amount of the mortgage and all interest to date 
of realisation must be ascertained and the proceeds of sale appor- 
tioned to Income and Corpus according to the total amount owing 
to the tenant for life and to the remainder-men. The rule is illus- 
trated more fully in the following example: 








Principal amount of Mortgage .. .. .. .. .. .. £10,000 
Arrears of Interest to date of death .. .. .. .. 500 
Due to Corpus .. .. . 10,500 
Arrears of Interest (due to Income) to date of sale 750 
Tete Geeoaaes .. cw os eo iw sn ss os BR 
ae es 8c hw SS cd SS ws. ds wt 2 2 
Apportionment : 
10,500 
Corpus. — X 9,500 = 8,866 13 4 
11,250 
750 
Income. «x 9,500 = 633 6 8 
11,250 


£9,500 0 0 
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There is a loss of the amount due to Corpus which must be writ- 
ten off to the Estate Account. This loss is the difference between 
£10,500 and £8,866/13/4. The amount of £633/6/8 shown 
above is credited to Income. 

It should be stressed that the basis of apportionment of the sale 
proceeds is not the amount due for principal and interest respec- 
tively but the amount of principal and interest due to Corpus and 
the amount of interest due to Income. 

Prior to exercising the rights to sell the trustees of the property 
may either enter into possession of the property or may ultimately 
foreclose. These circumstances require very careful treatment. 

When the trustee enters into possession of a mortgaged property 
he may receive rent or other Income from the property. It is sub- 
mitted that these rents are payable to the life tenant until the interest 
due to Income has been fully satisfied, after which any surplus of 
rents over the interest due on Income Account should be applied 
in liquidation of amounts due to the estate for principal. 

An interesting point is that the trustee making any disburse- 
ments for rates, repairs, etc., must treat them as a loan of principal 
against which any excess of rents over interest due to the life 
tenant (referred to above) may be set off. 

When the trustee forecloses, the rule enunciated in re Horne 
calls for somewhat different treatment as regards rents received. 
Here the life tenant receives the net rents, i.e., rents received less 
expenditure on rates, ordinary repairs, etc., and no interest is 
charged on the mortgage from date of foreclosure. 

It is well to understand that where a trustee in possession sells 
the security, any profit on the sale over and above the amount due 
to the estate is payable to tlie beneficial owner of the property, 
whereas if the trustee forecloses the profit belongs to the estate 
since the trustee becomes the virtual owner. Where the trustee is 
in possession or has foreclosed and has sold the property for less 
than the total sum due to the estate, the loss on sale is apportioned 
as shown above. 
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Mercantile Law 


By ERIC N. ROWLEY, SOLICITOR 


(A lecture delivered to Commonwealth Accountants’ Students’ 
Society, N.S.W. Division, on March 19, 1936) 


There is no part of mercantile law which is not based entirely 
upon the law of contracts, and therefore it would be hopelessly 
impossible to commence a lecture on mercantile law without briefly 
running through the law of contracts. 


CONTRACTS 


First of all, I will refer as briefly as I can to contracts, as that 
constitutes the foundation on which all mercantile law stands. 
What is a contract? A contract is an agreement enforceable at 
law. It is different from a promise. I may promise that I will 
pay £100 to the Deaf, Dumb and Blind Institution in twelve 
months’ time. That is not an agreement enforceable at law. There 
is a big difference between a promise and a contract. A contract 
must contain certain stipulated parts, otherwise it cannot be 
enforced. There must be— 

(1) offer and acceptance ; 

(2) intention that the offer shall result in legal relations; 
(3) consideration or a writing under seal; 

(4) proper capacity on the part of the parties to contract ; and 
(5) the object of the contract must be a legal one. 

If any one of these is absent, the contract may be (a) void, (b) 
voidable, or (c) unenforceable. 

There is a difference between a void contract, which is bad; a 
voidable contract, which may be avoided by the parties interested ; 
and an unenforceable contract, which may be a perfectly good con- 
tract in itself, but cannot be legally enforced. 


OFFER AND ACCEPTANCE 
Let us deal first with offer and acceptance. The offer must be 
communicated. The acceptance must be— 
(a) absolute and unqualified; and 
(b) the acceptance must be communicated to the offeror ; 
(c) but it will lapse on the death of the offeror or offeree 
before acceptance. 

There may be a revocation of an offer before acceptance; but 
that also must be communicated to the offeree. 

There may be a rejection of a contract (1) if the offeree com- 
municates rejection to the offeror; (2) if the offeree makes a coun- 
ter offer; (3) if the offeree accepts subject to conditions. 

The offeror is the one who makes an offer, and the offeree is 
the one to whom the offer is made. 

If a man says to another, “I will sell you a horse for £10,” and 
the other man replies, “I will give you £7/10/- for it,” that leaves 
it open to rejection, because there is a counter offer. Or suppose 
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a man said, “I will sell a horse for £10,” and the offeree said, 
“T will take it provided you will deliver it at a certain time and 


place,” that condition entitles the offeror to a rejection. 


CAPACITY TO CONTRACT 


Now, as regards capacity to contract. By reason of the present 
conditions in Europe, and the possibility of an outbreak of war, it 
may be interesting to know what is the position of an alien as 
regards a contract. An alien has full capacity to contract, except 
that he cannot acquire property in a British ship. But an enemy 
alien cannot enter into a contract with a British subject, neither 
can he enforce a contract made before the outbreak of war with a 
British subject in a British Court; but he may be sued in a British 
Court, and defend his interests if sued, and, if resident in a British 
territory during war, he has full contractual capacity. 

Infants——A contract with an infant may be binding, unless it is 
repudiated within a reasonable time of becoming 21 years of age. 
It may be void or unenforceable ; but it is a binding contract if it is 
for necessaries or the benefit of the infant. Again, it is bind- 
ing, unless repudiated, when the infant acquires an interest of a 
permanent nature which imposes on the infant a continuous 
liability. 

For instance, suppose an infant takes up contributing shares in 
a company on which there is a liability to pay calls. An infant 
may repudiate that contract within a reasonable time on attaining 
the age of 21, and thereby avoid liability for payment of calls on 
those shares. It will, however, be void if there has been misrepre- 
sentation. If the infant receives no benefit, a contract may be 
unenforceable, but not void, because the infant may be the only 
person who may be able to enforce it. 

Other parties having limited contractual ability are corporations 
and limited companies, which can only contract in accordance with 
the powers given to them by their Memorandums of Association 
or by the charter under which they come into existence. Lunatics 
and drunken persons have certain contractual capacities, and a 
contract with a lunatic or a drunken person is voidable, not void, 
at the option of the lunatic or the drunken person, if the other 
person knew that he was lunatic or drunk at the time the contract 
was made. 

There is an exception to this rule. If it is a contract for neces- 
saries, where a person is lunatic or drunk at the time, it is good. 


REALITY OF CONSENT 

There is such a thing as reality of consent. By that is meant that 
the contracting parties must really understand the obligations 
which they accept—and this brings in the questions of mistake, 
fraud, misrepresentation, duress and undue influence. 

Mistake renders a contract void only when the mistake is such 
that there was never any real agreement between the parties. 
There may be a mistake— 
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(1) As regards the nature of the contract itself. 

(2) The identity of the person with whom the contract is 
made. 

(3) A mutual mistake as to the identity of the thing con- 
tracted for. 

(4) A mutual mistake as to the existence of the thing con- 
tracted for. 

(5) A mutual mistake as to the fundamental subject matter of 
the contract. 

There was an interesting case, Galloway v. Galloway, which 
occurred in 1914, where two parties (man and wife) entered into 
a separation agreement—or contract, whichever you like to call it. 
This was set aside because it was discovered that the two parties 
to the agreement had never actually been married, although they 
thought they had been. This was an actual mistake which went 
right to the root of the contract itself. 


FRAUD AND MISREPRESENTATION 


There is a big difference between fraud and misrepresentation. 
A fraudulent misrepresentation is where a statement has been 
wilfully made, fraudulently knowing that it is wrong. The person 
who is injured by a fraudulent misrepresentation has two rights 
of action—he may bring an action to void the contract, and he may 
also bring an action claiming damages. 

The difference between a fraudulent misrepresentation and an 
innocent misrepresentation is that, whilst a party to an innocent 
misrepresentation may void a contract, he cannot claim damages. 
To establish fraud, there must be a false representation of a material 
fact which induces a person to enter into a contract, and the person 
making the fraudulent misrepresentation must know that it is false 
—or it may be made recklessly and with indifference as to its truth. 
There must be an intention by the person making the fraudulent 
misrepresentation that it be acted upon by the party misled, and it 
must mislead the party. It is not an easy matter to prove fraudulent 
misrepresentation. It is purely a question of fact, and depends on 
evidence by witnesses in a suit, and the judge or the jury has to 
determine on ‘the evidence given as to whether the facts have been 
proved. 

In fraudulent misrepresentation a person who has been injured 
may void a contract, and is entitled to damages. The person 
injured may rescind the contract or he may refuse to perform his 
part. You will realise that, when there are two or more parties, 
each has obligations, so where there is fraudulent misrepresentation 
by one, the other may refuse to perform his part or may claim 
damages. 

There are certain exceptions to that rule. The reason I give 
these is because I saw this question in one of your examination 
papers: “State the exceptions to the rule that no damages may be 
obtained for innocent misrepresentation.” These cases are :— 



































THE AUSTRALIAN 








1936 ACCOUNTANT 353 

(1) Where an agent in good faith represents himself as having 
authority he does not possess—what is called a breach of warranty 
of authority. 

(2) Directors of a company publishing a false statement in a 
prospectus can be sued for damages when the representations were 
made negligently and a confidential relationship existed between 
the parties, unless they can show— 


(a) reasonable grounds for believing that the statements 
were true; and 

(b) that the statements were made by an expert reasonably 
believed to be competent. 


DURESS 
Many wonder what duress really is. It is:— 


(a) actual or threatened physical violence; 
(b) actual or threatened confinement or imprisonment ; 
(c) threatened legal procedure. 


So that, if a contract is entered into whereby one of the parties 
does so because he has actually received bodily violence, or is 
threatened with it, or where there is actual or threatened confine- 
ment or imprisonment, or where he enters into a contract to try 
to save himself from threatened criminal proceedings, the person 
injured may state it was entered into under duress, and it is 
voidable at the option of the party coerced. 


UNDUE INFLUENCE 


Closely connected with this is “undue influence.” The definition 
as given in the text book is: “The unconscious use by one person 
of power possessed by him over another to induce the other to 
enter into a contract.” If that happens the contract is voidable at 
the option of the person influenced. 

Now, you may ask, “When would undue influence be used?” 
It may be used in many cases, and so often that the law itself pre- 
sumes that there is always undue influence in a contract between 


(a) parent and child; 

(b) solicitor and client ; 

(c) trustee and his beneficiaries ; 

(d) guardian and ward; 

(e) physician and patient. 
You can realise that in any of these cases the child, client, bene- 
ficiary, ward or patient may be under the undue influence of the 
other party to the contract, and when the question of undue influ- 
ence is raised, the law always presumes in such cases that it is 
there, and it has to be rebutted by the other party. If a solicitor 
enters into a contract with a client, and the client subsequently 
wants to set aside the contract, unless the solicitor can prove there 
was no undue influence exercised by him over his client, that 
contract may be set aside. 
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DISCHARGE 
A discharge of contract may be brought about in four ways :— 


(1) By performance ; 

(2) Agreement ; 

(3) Breach; or 

(4) Impossibility of performance. 
In other words, if there has been performance of the contract, both 
parties have fulfilled their obligations, and it is discharged because 
it is finished. Secondly, the parties may have gone a certain dis- 
tance with their contract, and then entered into an agreement to dis- 
charge their existing contract. This may be done by release, 
rescission, accord and satisfaction, by merger or under provisions 
for discharge contained in the contract. 

Release may be entered into at any time before performance or 
after a breach. It dissolves the contract, and is binding on the 
parties to the release. 

There may be a rescission by the parties at any time before the 
contract is discharged. It can only be done where there is some- 
thing still to be performed by each party to the contract. 

Then we have this peculiar doctrine which is called “accord and 
satisfaction,” which is highly technical and difficult to understand, 
and because you may get it in an examination paper, I think I 
should tell you about it. Where, after a breach, the parties agree 
that one shall give and the other shall accept something different 
in kind from what he was bound to give or accept under the 
contract. That is accord and satisfaction. The agreement between 
them is called the “accord,” which must be actually carried out; 
the guarantee of it is the satisfaction, and accord and satisfaction 
discharges the contract. Where there is accord, but no satisfaction, 
there is no discharge—there must be both. 

Then we have merger, which takes place where a party to a 
contract takes a better security than the one he has already. Three 
conditions must be fulfilled :-— 

(1) The two securities must be different in their legal opera- 
tion ; one must be higher than the other ; 

(2) The’subject matter of the two securities must be identi- 
cal; and 

(3) The parties must be the same. 


The most interesting, and, possibly, the most common, cases of 
merger are, first, where one person owes another a sum of money. 
There is a debt between the creditor and the debtor; and if the 
creditor sues and obtains a judgment in a Court, the debt merges 
in the judgment—the judment being a higher security than the 
debt. The second is where two persons enter into an agreement 
for the purpose of giving and taking a lease. That is an agreement 
for a lease. When the lease is executed between the two parties, 
the agreement merges in the lease, because the lease is the higher 


security. 
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BREACH OF CONTRACT 


Breach of contract may be by— 


(1) Repudiation of liability before performance is due; 
(2) An act disabling performance; or 
(3) During performance by failing to fulfil all obligations 
under the contract. 
There are certain remedies for breach of contract, and the injured 
party may do one of five things :— 
(1) Refuse further performance on his part; 
(2) Bring an action for damages; 
(3) Sue on what is called a quantum meruit; 
(4) Sue for specific performance; or 
(5) Sue for an injunction. 


Where a person enters into a contract to do certain things, and 
he has performed a part of his contract, i.e., carried out part of his 
obligations, then, by reason of a breach by the other party, he is 
entitled to cancel his own contract and go no further. He is 
entitled in those circumstances to sue for a quantum meruit, which 
is to sue for that part or quantity which he has already carried out. 


ASSIGNMENT OF CONTRACT 


“Can a contract be assigned?” Liabilities under a contract can- 
not be assigned without the consent of the other party to the 
contract ; but rights under a contract can be assigned at any time. 
The point which often worries people is this: Let us assume that A 
is running a business which he owns himself, and he decides to 
form it into a limited company. He owes money to X, Y and Z. 
He cannot assign his liabilities to a limited company arising out of 
his business without the consent of his creditors. I have had a 
creditor come to me and say, “Bill Smith owes me £50, and he 
has formed his business into ‘Bill Smith Limited.’ The Company 
has given notice that it has taken over Smith’s debts. What am I 
to do?” Bill Smith cannot, by forming his business into a limited 
company, evade payment of his debts, or, according to the principle 
of mercantile law, a liability under a contract cannot be assigned. 


AGENCY 
Agency is a very important part of mercantile law and it has 
peculiar attributes which are quite distinctive. There are four 
aspects with which I want to deal. 
(1) Where the agent contracts as agent for a named 
principal. 
A usual case is where an estate agent sells a block of land for a 
vendor and names him. The agent incurs no rights or liabilities, 
but drops out of the contract as soon as it is made. He is only 
there to introduce the buyer to the seller-—or purchaser and vendor. 
There are certain exceptions :-— 
(a) Where an agent executes a deed in his own name, he is 
liable on the deed ; 
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(b) if the agent signs a bill of exchange in his own name, he 
is liable ; 

(c) if an agent contracts on behalf of a non-existent princi- 
pal, he is personally liable on the contract ; 

(d) where the custom of the trade makes an agent liable. 


(2) Where an agent discloses the existence, but not the 
name, of his principal. 

In other words, he lets the other party to the contract know that 
he is an agent; he discloses the existence of the principal, but 
not his name. If the agent expressly contracts as agent he cannot 
be personally liable on the contract, because he has told the other 
party that he is an agent for an principal although he has not 
divulged his name. 


(3) Where the agent discloses neither the existence nor 
identity of his principal. 

You have here the principal, agent and the third party. The third 
party may sue or be sued by either principal or agent. If he sues 
one, he cannot afterwards sue the other. He can elect as to 
whether he will sue the principal or the agent, and if he sues and 
gets a judgment, even if that judgment is unsatisfied, or if he finds 
that the man he has sued is not worth powder and shot, the judg- 
ment bars proceedings against the other. 

There are certain rights and duties as between principal and 
agent. The duties of an agent are seven, viz. :— 

(1) He must exercise due diligence in the performance of 
his duties and display any special skill which he may 
possess. 

(2) He must obtain the best price reasonably obtainable: 
that is why he is appointed. 

(3) He must render an account when required to do so. 

(4) He must not become a principal against his employer, 
whoever he may be. 

(5) He must not make any profit beyond his commission or 
other remuneration. 

Now, if the agent takes a bribe or accepts a secret 
commission, certain consequences happen :— 

(a) The principal may recover any secret profit or 
commission from the agent ; 

(b) the principal may in this case refuse to pay the 
agent his commission or remuneration, not- 
withstanding the terms of his employment ; 

(c) the principal may dismiss the agent without any 
further notice; 

(d) the principal may sue the agent receiving the 
bribe or secret commission and the third party 
who gives it for damages; and furthermore 

(e) the principal may repudiate the contract. 

(6) An agent cannot delegate his authority. 

(7) He must not disclose any confidential information or 
document entrusted to him by his principal. 
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The duties of a principal are :— 

(1) To pay the commission or the agreed remuneration. 

(2) To indemnify the agent—which is most important—for 
any acts which are lawfully done by the agent in the 
execution of his proper authority. 

An agency contract is terminated :— 

(1) By the act of the parties. 

(2) By the operation of law, i.e., by death, bankruptcy, 
insanity of the principal, or if the principal becomes an 
enemy alien. 


SALE OF GOODS 


The sale of goods is a very important part of mercantile law. 
I have not time to deal with it thoroughly and I suggest that you 
read the Sale of Goods Act carefully yourselves. There are, 
however, certain principles which I can deal with—conditions and 
warranties. There is a great difference between a condition and a 
warranty, but they are closely locked together. 


Conditions 

A condition is a stipulation going to the root of the contract, 
a breach of which gives the right to cancel or repudiate the con- 
tract. A condition must be such that, if it is broken, the whole 
contract practically collapses. 


Warranties 


A warranty, on the other hand, is a stipulation, not of such 
importance as to go to the root of the contract and make the whole 
thing collapse. It is collateral to the main purpose of the con- 
tract, and a breach gives the’right to an action for damages, but 
not to cancel or repudiate the contract or to reject goods. 

As to whether a stipulation is a condition or a warranty depends 
entirely on how far it goes to the root of the contract or whether 
it is merely something collateral to it. 

In every contract for the sale of goods there are certain implied 
warranties; in other words, the man who sells the goods implies 
certain things, viz. :— 

(1) That the buyer shall have and enjoy quiet possession of 
the goods. 

(2) That the goods are free from any charge or encumbrance 
not declared or known to the buyer at the time of con- 
tract. 

For instance, A sells a horse to B. B takes delivery and pays for 
it. There is an implied condition that B, having paid for the horse, 
shall have quiet possession, which he shall enjoy free from any 
encumbrance. 

Whenever I have to deal with warranties, I always think of the 
story of the man who sold the other fellow a horse. The buyer 
asked, “Will you guarantee that this horse has no faults?” “Yes,” 
replied the seller, “I guarantee that the horse has no faults.” The 
horse was bought; but the next day the buyer returned and said: 
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“You guaranteed that this horse had no faults.” “That’s right,” 
rejoined the seller. “Well, I find it is blind in one eye,” com- 
plained the purchaser. “That’s right,” answered the seller, “but 
that is not a fault, that’s a misfortune!” I leave it to you to work 
out for yourself whether it was a condition or a warranty and 
whether it gave the purchaser a right to cancel the contract because 
the horse was blind in one eye! 


Transfer of Property 

In the transfer of property it is important to know the precise 
moment of time at which the property in the goods passes—the 
property in the goods, not the goods. There is a difference, the 
property being the title. There are certain cases where this is 
important :— 

(a) In the case of fire or accidental destruction you have to 
know this to be able to determine which party is to bear 
the loss; in other words, has the property in the goods 
passed from the vendor to the purchaser; and 

(b) in the case of bankruptcy to ascertain whether the goods 
belong to the trustee in bankruptcy or not. 


There may be a sale of goods by a person who is not the owner ; 
in other words, a man comes to you and says, “I have a nice 
picture here, would you like to buy it?” You ask, “Is it yours?” 
and he replies, “Yes.” “How much do you want for it?” “A 
pound.” “Very well, I will buy it.” Now, the sale of a thing 
by a person not the real owner gives no title to the buyer. He 
must give up the goods to the true owner without recompense. 

There are certain rights of an unpaid seller against the goods 
themselves, i.e., where a seller is selling goods to a buyer who has 
not paid for them, the most popular being a lien for the price 
whilst in possession of the goods. A lien is available when :— 

(a) The goods are sold without any stipulation as to credit; 
i.e., where they are sold for cash; 

(b) where the goods are sold on credit, but the time of the 
credit has expired and the unpaid seller still has posses- 
sion of the goods; or 

(c) where the buyer becomes bankrupt. 


Liens 
A lien is a very important thing and is possibly one of the most 
intricate parts of the law of the sale of goods. 
A lien is lost when :— 
(a) Goods are delivered to a carrier for transmission to a 
buyer without any reserving of the right of disposal ; 
(b) the buyer or agent lawfully obtains possession of the 
goods; in other words, lien and possession go hand in 
hand. Once you lose possession the general rule is that 
you lose your lien; 
(c) by waiver; i.e., where the right to the lien is waived 
by agreement between the parties. 
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Stoppage in Transitu 
Another interesting feature of the sale of goods is what is 
called the right to stoppage in transitu, i.e., whilst in transit from 
one place on another. This occurs when :— 
(a) An unpaid seller of goods has 
(b) parted with the posssession of goods, and 
(c) the buyer becomes bankrupt, and 
(d) the goods are in transit. 
In this event the seller may resume possession of the goods and 
retain them until payment or tender of his price. 
The transit of the goods ends 
(1) If the buyer obtain delivery before the arrival of the 
goods at their destination. 
(2) lf, after arrival at their destination, the carrier acknow- 
ledges to buyer that he holds the goods on his behalf. 
(3) If the carrier wrongfully refuses to deliver the goods to 
the buyer. 
The seller has a right of re-sale :— 


(a) Where the goods are of a perishable nature ; 

(b) where the unpaid seller gives notice to the buyer of 
intention to re-sell and the buyer does not within reason- 
able time pay or tender the price; 

(c) where the seller expressly reserves the right of re-sale 
in case the buyer should make default. 


If at any time you are advising a seller as to his rights, see that 
there is a clause in the document of sale, or whatever it may be, 
to the effect that the seller expressly reserves the right of re-sale in 
case the buyer should make default. 

There are certain rights of withholding delivery. If the property 
in the goods, but not the possession, has passed to the buyer, the 
unpaid seller has a lien on the goods for his purchase money, 
because he has not parted with the possession of the goods. If 
the property, on the other hand, has not passed, the unpaid seller 
has a right of withholding delivery co-extensive with his lien. 

But the seller, in addition to his rights against the goods, has 
two rights against the buyer :— 

(1) He may sue for the price when the goods have passed 
to the buyer; that is, when he allows the buyer to have 
the goods on credit without getting the cash on delivery, 
he may sue for the price when the goods have been 
delivered to the buyer. 

(2) He may sue for damages for non-acceptance when the 
buyer refuses or neglects to accept and pay for the 
goods. 

The vendor enters into a contract with the buyer that he will sell 
certain goods and delivers them. Everything has been done by 
the seller; but the buyer changes his mind and does not want them. 
The seller has a right of action for damages against the buyer for 
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neglect to accept and pay for the goods after they have been 
properly purchased. 

The buyer also has certain remedies against the seller for 
breach of contract. He can sue for:— 


(1) Damages for non-delivery. 

(2) Recovery of price paid where goods are not delivered. 

(3) Specific performance of contract where goods are specific 
and ascertainable. 

(4) He has the right to reject the goods on a breach of a con- 
dition by the seller. 

(5) He may maintain an action for damages for breach of 
warranty; and in that case he may set up a diminution 
or an extinction of price. 


C.1.F. Contracts 


There are certain other very important contracts to which I can 
briefly refer. First of all, there is the c.i.f. contract (cost, insu- 
rance, freight). It is very peculiar and difficult to understand. 
I will quote the definition given in the text-book: “A c.i.f. (cost, 
insurance, freight) contract for the sale of goods to be performed 
by the delivery of documents representing the goods,” 1.e., of the 
documents giving the right to have the goods delivered or the 
possible right, if they are lost or damaged, of recovering their 
value from the shipowner or from the underwriters. 

There are certain special duties of sellers under c.i.f. contracts, 
Viz. : 

(1) To ship at port of shipment goods of the description con- 

tained in the contract. 
A person in Australia orders goods, c.i.f., from a firm in England, 
and it is the duty of the seller to ship at the port of shipment— 
Southampton, London or wherever it may be—goods of the 
description contained in the contract. 
(2) To procure a contract of affreightment under which the 
goods will be delivered at the destination contemplated in 
the contract. 


This means that the seller has got to enter into a contract with the 
shipowners to deliver the goods at the port of destination and has 
to pay the freight. 
(3) To arrange for the insurance available for the benefit 
of the buyer. 
(4) To make out an invoice of the goods. 
(5) To tender to the buyer within a reasonable time after 
shipping the goods the shipping documents, viz., bill of 
lading, policy of insurance and the invoice. 


F.O.B., F.O.R. Contracts 


In an f.o.b. (free on board) or f.o.r. (free on rail) contract 
the principles are the same—it depends on whether you are send- 
ing the goods by ship or rail. The seller must put the goods on 
board the ship or train under a reasonable bill of lading for trans- 
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mission to the buyer. The cost of putting the goods on board is 
borne by the seller, but when this is done they are at the risk of 
the buyer. That means that the freight has to be paid by the 
buyer and that the insurance has to be taken out by the buyer, not 
the seller. Delivery is thus complete when the goods are placed 
on board the ship or train. 

The seller should give notice of shipment so as to enable the 
buyer to insure the goods. If the buyer did not know when the 
goods are to be put on board or by what ship they are leaving, 
obviously he could not insure them. If the seller fails to give 
this notice the goods will still be at the seller’s risk. 


Ex Ship Contracts 


Another intricate contract is an ex ship contract. When the 
goods are sold ex ship, the seller’s duties are :— 


(a) To deliver the goods to the buyer from a ship which has 
arrived at the port of delivery and at a place from which 
it is usual for goods of that kind to be delivered ; 

(b) to pay freight or otherwise release the shipowner’s lien: 
you will understand that the freight carries with it a lien 
in favour of the shipowner over the goods until he parts 
with the possession of them; so that it is the duty of the 
seller in an ex ship contract to pay the freight or other- 
wise release the shipowner’s lien; 

(c) to furnish the buyer with a delivery order or some other 
effectual direction to the ship to deliver. 


In other words, the buyer cannot get possession of the goods 
without an order from the seller or some effectual direction to the 
ship to deliver the goods to the purchaser. 

The goods are at the seller’s risk during the voyage and there 
is no obligation for the seller to effect insurance on the buyer’s 


behalf. 
CHEQUES 


A cheque is a bill of exchange drawn on a banker and payable 
on demand. The banker must pay the cheque if he has funds in 
his hands belonging to the drawer; but the cheque must be pre- 
sented for payment within a reasonable time. 

The banker’s authority to pay a cheque is determined by :— 

(1) Countermand of payment. 

(2) Notice of customer’s death. 

(3) The making of a receiving order against the drawer. 

(4) Notice of presentation of a bankruptcy petition against 

the drawer. 

There are two kinds of cheques—open and crossed cheques, 
and crossed cheques may be crossed in several ways. There may 
be :— 

(a) A general crossing consisting of two parallel lines drawn 
across the face of the cheque; this simply means that 
the cheque cannot be cashed across the counter but must 
go through some bank for payment ; 
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(b) A special crossing, where the name of the banker is 
written in between the two lines; 

(c) Not negotiable where these words are written between 
the parallel lines; and 


(d) Account payee only. 


When these words are written across a cheque, whether in addition 
to other crossings or not, it becomes a crossed cheque. 

If the banker on whom a cheque is drawn pays it otherwise than 
in accordance with the crossing, he is liable to the holder of the 
cheque, whoever he may be, for such damage as he may sustain. 

A cheque is not made “not negotiable” by merely being crossed 
or by the words “account payee only.” If you want your cheque 
to be “not negotiable” you must write these words on it, and the 
meaning of the words is: that the person who acquires such a 
cheque has no better title to it than the person from whom he 
received it. 


COMMON CARRIERS 


A common carrier is one who holds himself out as being ready 
for hire to transport from place to place, either by land or sea, 
the goods of anyone wishing to employ him. By reason of this 
he must carry all goods offered to him by persons willing to pay 
his hire unless :— 

(a) He has no room in his vehicle; 
(b) the goods are not of the kind he professes to carry; or 
(c) the destination is not one to which he usually travels ; 


and a wrongful refusal to carry goods leaves him liable to an 
action for damages. 

There is a reservation. Sometimes a carrier puts a reservation 
on the accepting or rejecting of offers of. goods whether his vehicles 
are full or not, but in such a case he ceases to become a common 
carrier. 

A common carrier has certain rights. He may demand payment 
in advance; and, if not paid, may refuse to carry; but the charge 
must be reasonable. 

If you are prepared to pay his fee, he must carry the goods; 
but he is entitled to be paid in advance. If the price is not reason- 
able, you can force him to carry the goods and pay him what is a 
reasonable price; but to determine this you may have to go to a 
court of law. 

He has a lien on goods carried for his charges for carriage. 

A common carrier may refuse to accept goods if not properly 
packed. Many furniture removalists insist on packing the goods 
themselves, realizing that if they do so they avoid the aggravating 
question whether the goods were properly packed or not. 

He is an insurer of the safety of the goods carried and is liable 
for any injury, whether occasioned by his own negligence or not. 

There are exceptions. He is not liable if loss or damage is 
caused by :— 
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(1) The act of God. 

(2) The King’s enemies. 

(3) Inherent vice in the thing carried. 
(4) Bad packing. 


Some very interesting cases have been decided in Australia and 
England as to the liability of carriers where there has been some 
inherent vice in the things carried. In one case a bull was being 
carried from one place to another. On the journey the animal 
became vicious, kicked open the truck, fell out and was killed. The 
owner of the bull brought an action for damages against the 
carrier on the ground that the carrier was the insurer on the safety 
of the goods; but the court held that it was an inherent vice in the 
bull which had caused it by its own action to burst open the 
truck, which was quite a reasonable truck, and that there was no 
liability on the carrier. 

The duties of a carrier are to deliver the goods to the consignee 
at the place directed. 

During transit the owner of the goods may change the destina- 
tion of them, and the carrier must then deliver them to the new 
destination. Of course, if the destination is changed, the carrier 
is entitled to charge extra remuneration. 

Delivery must be made within a reasonable time; failing which 
there is an action for damages against the carrier. Damages for 
delay in delivery—and this rather interesting point has been 
decided by courts of law in England—is the difference between 
the market price at the time of actual delivery and when they 
should have been delivered. If the result of the delay is that the 
consignee loses the sale and-the profit on the re-sale, the carrier 
is not liable unless the circumstances were previously brought to 
his knowledge. 

The consignor, i.e., the person who hands the goods to the 
carrier, must warrant to the carrier that the goods are fit to be 
carried; and, if dangerous, he must disclose this fact, so that the 
carrier may protect himself. A breach of this warranty gives a 
right of action to the carrier against the consignor. 

Railways are common carriers of both goods and passengers ; 
but they are not insurers of the safety of passengers—they are 
only liable for negligence, and the burden of proof lies on the 
passenger; in other words, if a passenger meets with an accident, 
he has to prove negligence on the part of the railways—or other 
common carrier—before he can recover damages. 

Being common carriers, the railways must carry any member 
of the public who offers himself as a passenger provided :— 


(1) There is room in the train. 

(2) The passenger is not reasonably objectionable on the 
ground of personal condition; in other words, if a 
drunken or filthy person tries to travel on a train, tram or 
bus, if such a person is reasonably objectionable, he can 
be put off. 
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(3) That the passenger is willing to pay the fare and comply 
with the by-laws. 

In regard to passengers’ luggage, the railways are common 
carriers; but if you want to make them liable for damage you 
have to prove two things :— 

(1) That the railways assumed control of the luggage. 
(2) That the luggage was personal luggage. 

Carriers by sea are in a different position from carriers by land. 
A carrier by sea may be a common carrier, but he usually makes a 
special contract in respect of the goods he carries, such as a 
charter party, bill of lading, contract of affreightment; and there 
are various rights and remedies dealing with these. 

A charter party is where a person hires a boat for the purpose 
of transmitting certain cargo from place to place; but with a bill 
of lading you do not hire the whole boat, you simply place some 
goods on a particular boat; most cargo is sent under the bill of 
lading system. 
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